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Gurveut Lopics. 


The New York Evening Post of recent date 
published the following editorial note apropos 
of the nominations for the vacancy in the 
Court of Appeals bench: 


In making a nomination for judge of the Court 
of Appeals the Republican State Convention took a 
backward step. Precedent and sound principle alike 
demand the renomination of a judge in actual ser- 
vice, regardless of his political attachments, if he 
has performed his duties satisfactorily to an en- 
lightened bar and public. The importance of the 
Office, the danger of political encroachments on the 
independence of the judiciary, the integrity of free 
institutions, should enforce the observance of this 
tule. John Clinton Gray, whose term is expiring, 
has been a judgé of ability, industry and unblemished 
character. Judge Werner, who has been nominated 
as his successor, is probably his equal in these par- 
ticulars, but that fact does not excuse a violation of 
the sound rule referred to. The plea offered for 
violating the rule is that Judge Werner was also on 
the bench of the Court of Appeals by Governor 
Roosevelt’s appointment. Quite true, but he was not 
occupying Judge Gray’s seat. If Judge Gray is to 
be displaced, it is immaterial whether his successor 
is on the bench or off the bench. The rule once 
violated becomes a nullity, and if its violation is 
sanctioned by the electors, the next nominating con- 
vention will regard it as abolished. We trust that 
the people of the State, in the coming election, will 
put the seal of disapproval on this change of policy. 


This, in our opinion, accurately voices the 
opinion of the great majority of residents of 
the State whose judgment is not warped by 
self-interest or political considerations. The 
action taken by Republican State Convention 


the salutary plan of renominating faithful 
judges who were eligible under the Constitu- 
tion for re-election, by both of the great 
political parties; never before has there been 
a failure to nominate and re-elect unanimously 
a retiring judge who was in a position to 
accept another term. Chief Judge Charles 
Andrews, a Republican, was twice re-elected 
unanimously. Judges Rapallo and Earl, 
Democrats, were each re-elected unanimously. 
It will not be denied, probably, even by the 
partisans, that no man was ever more worthy 
of re-election than Judge John Clinton Gray, 
the nominee of the Democratic party. And 
yet he was denied what was granted to every 
one of his predecessors on the Court of 
Appeals bench. Why? Because of the 
determination of the partisans to take advan- 
tage of a supposed opportunity to make the 
court still more strongly Republican than it is 
at present. It is their intention, with the help 
of the voters of the State, to make the court 
stand five to two Republican, instead of as 
now, four to three—a much safer majority, 
for the conservative party and business senti- 
ment of the people of the State is that the 
court should always stand four to three one 
way or the other. We believe the principle of 
honoring a worthy, faithful member of the 
judiciary, especially if he happen to be a mem- 
ber of the highest court, by a re-election, ought 
to find its practical application in the choice of 
a judge quite as much as in the selection of a 
candidate for governor. Judge Gray has 
served with distinguished ability and great 
faithfulness for the term of fourteen years; 
he is in the prime of his powers and useful- 
ness to the State. He should have been nomi- 
nated by both parties, thus making his 
continuance on the bench beyond peradven- 
ture, and he would have been if the Republican 
party’s representatives, under the _ boss’s 
orders, had not determined to inject more 
politics into the court. All this is entirely 
apart from the merits of the Republican candi- 
date, who is a faithful and able jurist and an 
ornament to the bench. It is true that he has 
been serving for nearly two years as an 
“extra” member of the court, under appoint- 
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an indefinite period, he might well have 
waited until the next vacancy. 

With a view of keeping this great court as 
far removed as possible from the con- 
taminating touch of politics and politicians, 
we can only urge all conservative and thought- 
ful citizens who have at heart the best welfare 
of the State and the continued purity of one 
of its highest co-ordinate branches, to rebuke 
this piece of impertinent partisanship by vot- 
ing to retain Judge Gray in the place he has 
so well and faithfully filled. 





Governor Odell’s appointment of William 
A. Keener, of New York city, ex-Dean of 
Columbia Law School, as justice of the 
Supreme Court, to fill the vacancy caused 
by the death of Justice Miles Beach of the 
First Department, is in all respects admirable. 
Prof. Keener was born in Augusta, Ga., 
March Io, 1856. He is a graduate of Emory 
College, Oxford, Ga., class of ’74. In the 
early nineties he was called by the trustees of 
Columbia University to become dean of the 
Columbia Law School. In this position, 
which he held until August, 1901, he became 
widely known as a lecturer on “ Equity ” and 
the “ Law of Corporations.” He is the author 
of “ Quasi Contracts” and editor of “ Cases 
on Contracts ” and “ Cases on Corporations.” 
Justice Keener will bring to his duties on the 
bench a mind thoroughly trained in the law, 
a wide knowledge of its various important 
branches and a judicial temperament that 
cannot fail to make him an ideal judge. 
Governor Odell is to be congratulated upon 
having made so excellent a selection. 





The annual meeting of the New York State 
Bar Association for 1903, will be held in 
Albany on January 20th and 2ist next. In 
accordance with his plan to secure for the 
meeting an eminent lawyer of national or 
international repute, to deliver the annual 
address, Secretary Frederick E. Wadhams has 
obtained from Dr. R. Masujima, of Tokio, 
his promise to come to Albany on the occasion 


referred to. Dr. Masujima has chosen for his | 


subject, “ The Present Position of Japanese 
Law and Jurisprudence.” In the essay the 


learned doctor will treat of the civil and com- 





mercial relations of foreigners, of foreign 
companies or corporations who may reside 
carry on business or conduct their affairs of 
whose interests may remain or be represented 
in Japan; a general review will also be pre. 
sented of the rights and immunities of 
foreigners with reference to both the civil and 
the commercial codes. It will thus be see, 
that the address will be of practical as well as 
academic interest. Dr. Masujima graduated 
in English law at the University of Tokio, 
and was afterward called to the bar at the 
Middle Temple, London, in the year 1883 
He was one of the chief promoters, and the 
first president of the English Law School at 
Tokio, established in 1885. He has recently 
been appointed the legal adviser of the British 
legation in Tokio, which in itself is sufficient 
evidence of his high standing at the bar. We 
bespeak for the distinguished Japanese jurist 
a hearty welcome to the capital of the Empire 
State. 





The legal profession of the State, more par- 
ticularly that of western New York, were 
much interested in the nomination of the 
Hon. John Cunneen, of Buffalo, by the Dem- 
ocratic State convention for the office of at- 
torney-general. We refer particularly to this 
nomination because the nominee is an excel- 
lent example of the so-called “ self-made 
man,” which means a man who is not born 
with a silver spoon in his mouth, but who 
makes his way alone, unaided and against 
many obstacles. Mr. Cunneen’s rise to 
professional eminence from a very hum- 
ble beginning ought to prove an inspira 
tion to every struggling young man if 
this broad land of vast opportunties. With 
out means — in fact, with borrowed money — 
Mr. Cunneen came to this country from 
Ennis, Ireland, where he was born if 
1848. The family, ruined by the fam 
ine, consisted of seven boys. The hopeless 
ness of the outlook determined young Cur 
neen to try his fortunes in America, so, with 
the loan of $40 from a kind friend, he came 
to America. For a time he worked in Or 
leans county on a farm, the compensation 
being $4.00 a month. Later he learned the 
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machinist’s trade, and also did carpenter 
work — anything to make an honest living. 
All the time he was quenching his thirst for 
knowledge, employing his nights in reading 
law, and teaching school in winter. Abra- 
ham Lincoln’s life was a constant inspiration 
to the determined young student. It is not 
surprising, therefore, that such a man, whom 
no obstacles could deter, and who was afraid 
of no sort of honorable work, should be ad- 
mitted to the bar. This event occurred in 
January, 1874, and it was the goal which 
young Cunneen had been striving for for 
years. Clients did not at first come with em- 
barrassing rapidity, and the young lawyer, 
while making the best of his opportunities, 
brought others to himself by becoming inter- 
ested in politics. He was elected clerk of the 
board of supervisors of Orleans county, a po- 
sition he held for seven years. He became 
chairman of the Democratic general commit- 
tee of Orleans, and was recognized as a 
leader of ability, wisdom and excellent judg- 
ment. For many years he has been in the 
front rank of the legal profession, having 
served as counsel in many of the great law 
suits in the western section of the State dur- 
ing the past decade. As a consulting lawyer, 
he enjoys high distinction. In January, 1890, 
Mr. Cunneen became a member of the firm of 
Tabor, Sheehan, Cunneen & Coatsworth, but 
is now practicing alone. He is lecturer on 
equity jurisprudence in the Buffalo Law 
School and is a trustee of the Buffalo Law 
Library. This hasty sketch is sufficiently 
long to show that such a man as John Cun- 
neen could only be kept down by hard, un- 
yielding environment; in his unfortunate na- 
tive Ireland, such an environment was to be 
found; but transplanted to this country, his 
genius took root, grew, flourished and flow- 
ered into a noble, useful life, one that in turn 
will serve as a bright example to the younger 
men of the present generation, who “ have it 
in them” to command success by hard work 
and constant endeavor. Whether or not the 
people of this great State shall choose him to 
the high office of attorney-general, Mr. Cun- 





neen will have the proud consciousness of 
having carved his own way to his present 
vantage ground of social standing and pro- 
fessional success. 





The constant intermeddling’ by the poli- 
ticians with the courts is again shown in the 
nomination of Attorney-General Davies for 
the Supreme Court bench. He was selected 
in the face of the almost unanimous sentiment 
of the district in favor of another, and as we 
believe far worthier aspirant. That Mr. Davies 
is a very weak candidate is pretty certain to 
be demonstrated when the votes are canvassed, 
and the fact that there is every probability of 
the nomination of an independent candidate 
in the district is not calculated to add to the 
equanimity of the political managers. Here 
will be another excellent opportunity for the 
voters of the State to register their dis- 
approval of the methods whereby politics is 
being injected into the judiciary regardless of 
the rights and interests of the people. 

——_~—_—_ 
CHARITABLE AND RELIGIOUS TRUSTS. 


No part of the law of trusts has received more 
judicial construction and explanation than that of 
charitable and religious beneficiaries. A funda- 
mental rule of equity jurisdiction has laid it down 
that those charities which are entities, which are 
definite and distinct, where there can be no question 
as to the existence of cestuis que trustent, will be 
enforced by law. While the courts agree on this 
principle, they differ in applying the same, and it is 
well-nigh impossible to reconcile innumerable con- 
flicting decisions which are the results of particular 
statutes, rules of construction, diverse interests or of 
simple public policy. 

In the present paper, the discussion will be con- 
fined to a number of decisions illustrative of the 
principle that in the case of a religious trust, persons, 
whose convictions differ from those which determine 
the object of the trust, ought not to be appointed or 
retained as trustees by the courts. 

It is necessary, at the outset, to distinguish be- 
tween charities with a single object and those 
with several objects. In the former instance no 
difficulty is presented. For, if the charity is an 
eleemosynary, no question as to the religious views 
of the trustees arises; on the other hand, an ecclesi- 
astical charity of necessity imports the agreement of 
the trustees with the religious views of the founder. 
In the latter case, a more difficult problem must be 
solved. There may be a preponderance of religious 





objects or of charitable ones. In this case, the 
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courts have addressed themselves to a determination plated by the founders. Indeed, the founders’ inten. 
of the governing object: The decisions, in spite of | tion was judicially determined in Attorney-General 
.the modern tendency which views an establishment |v. Pearson and others. This case was the natural 
with disfavor, have wrought but slight change in the | consequence of the earlier rule. English law, cop. 
old rule (1). | trary to the Roman system, adheres to a view which 

The earliest case in which this question (the re- | extends the scope of objects to what may have been 
ligious views of trustees, etc.) was squarely pre- | contemplated originally and does not open its doors 
.sented for adjudication arose in England early in| to that condition where things are changed by exi- 
the nineteenth century. In the case of Attorney- | gencies of time and progress. In other words, the 
General v. Pearson (2), it appeared that in 1701 a| founders’ (5) intention was strictly construed, 
meeting-house had been founded by certain Protestant | Such did not contemplate the religious alterations 
Dissenters, for the worship and service of God. By | of succeeding ages. It was held that no doctrines 
the grant, the parties to the deed were named trus- | ought to be taught in this meeting-house which are 
tees to effectuate the trust, with a power of election | opposed to the opinions of the founders. To ascer- 
in the majority of the survivors to fill vacancies, etc. | tain these opinions, regard must be had of the state 
Originally these Dissenters held Trinitarian doc-|of the law when the meeting-house was founded, 
trines; at the time the case was litigated, the greater | The court wili intend that the founders did not con- 
part had become Unitarians (3). template that doctrines, illegal at the time, were to 

Lord Chancellor Eldon decided that where there | be taught. 
is a charity for the education of person$ in accord-| Again, in Attorney-General v. Shore (6), it has 
ance with particular religious opinions and tenets, | een said: 
or where there is a charity, the objects of which 
must be persons who are followers of a particular 
faith, it must be governed by trustees whose relig- 
ious opinions conform to these objects. 

Besides, where a trust is created for religious 
worship and this cannot be determined from the 
settlement itself, the usage of the congregation must 
be taken in fixing the nature of the worship. How- 
ever, if it was the founder’s intention, although this 
may not have been expressed, that a particular doc- 
trine should be preached, it is not in the power of 
trustees or congregation to change what may be 
viewed as the designed objects of the institution. 
‘In other words, where land or money is given for a . 5 

ne abe ¥: Be & » | crime, he was to be discharged. Besides, the trus- 
the purpose of maintaining “the worship of God, , 

: : $ tees had to devote a part of the rents to the repair 

without more, such a trust will be executed in favor 
: , . of the school-house, bridges, etc., another to the 
of the Established Church. Where dissenting doc- x 
; Pempe 5 s schoolmaster’s salary. Furthermore, when _ the 
trines are to be maintained, such being the express ‘ 
. F number of trustees was reduced to four, the surviv- 
declaration, so long as these are not illegal (4), the a 
: . ; - ors should elect “as many other honest persons of 
trust will be executed according to intention. If the : ‘ - Hs 
- : é the said parish of Ilminster” to the number of 
intention appears alinude, as was the case here, the : 
. | ; twenty. The question presented was, whether per- 
manifest design of the founder will be executed. : , 
. 5 ol -e . sons dissenting from the doctrines of the Church 
From these expressions of judicial opinion, it was 


F ae re eligib es? It was 
plain that the trust would be maintained as contem- of England been. le ” wane P , 

: decided that, since education in conformity with 

(1) Here*it may be well to direct the reader’s atten- established doctrines was the primary object of the 

tion to the Statute of Charitable Uses, Stat. 43 Eliz.,| charity (8) and the other provisions in the settle- 

c. 4 (1601). This provided that where land, money or/| ment subsidiary, Dissenters could not act as trus 

other property had been given for various charitable | tees’ In this holding, the lords justices reversed the 


purposes, e. g., the relief of aged persons, the main- - ‘ 
fensuee of achecle, the repair of churches or of learned master of the rolls, Sir John Romilly (9). 


bridges, etc., the Court of Chancery should control 


“* * * Tf persons maintaining one particular 
class of opinions are to be intrusted with the man- 
agement and entire control of funds which are to 
be applied for the benefit of persons maintaining 
other opinions * * * (then) the vice-chancellor 
was correct in removing the trustees.” 

In re Ilminster Free School (7) presents many 
points of interest. There had been a conveyance 
to trustees in 1549 of lands in the parish of IImins- 
ter. These trustees had to appoint a schoolmaster to 
instruct children “in all godly learning and knowl- 
edge.” If such schoolmaster was negligent in the 
performance of his duties or guilty of a heinous 


the administration of the same. (5) 7 Sim., 290 (1835). 
(2) 3 Mer., 353 (1817). (6) 7 Sim., 309 (1833). 


(3) The case specifically brought up the question of| (7) 4 Jurist, new ser., 676 (1858). 
the succession or removal of trustees. In the present (8) On ecclesiastical charities, cf. Shore v. Wilson 
paper, only the broad principles of the decision are | (9 Cl. & F., 355 [1842]); Attorney-General v. Murdoch 
adverted to. (7 Hare, 445); Attorney-General v. Bunce (L. R., 6 Ed» 
(4) Unitarian doctrine was looked upon as blas- | 563). Where the primary object was not necessarily; 
phemous and subversive of the Christian religion in | religious, but educational or eleemosynary, Attorney* 
those times. The Toleration Act of 1689 (Stat. 1 Wm. | General v. Calvert (23 Beav., 248, 257). 
& Mary, c. 18) recognized Dissenters whose doctrines| ‘(9) S. c. (44 Jurist, new ser., 444). The Lords Jus 
were in accord with Christianity. The founders were | tices’ decision was affirmed in the House of Lords 
Trinitarians, hence this trust was legal. (Baker v. Lee, 8 H. L. C., 495 [1860]). 
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Where a charity was founded as an institution 
for the support of poor persons of both sexes, with- 
out regard to religious beliefs, a recent decision of 
the Court of Chancery provided that all religious 
restrictions, whereby the master of the hospital was 
to be a member of the Church of England, should 
be stricken from the deed (10). 

These cases evidence a tendency, it is submitted, 
towards greater latitude in the administration of 
charitable and religious trusts. Where the trust is 
distinctly of a charitable nature, the grantor’s inten- 
tion will be disregarded, whenever this course must 
be followed. The courts, however, have not been 
so willing to change religious trusts; here, it is be- 
lieved, their action is conducive to much greater 
freedom of conscience and the outward exercise of 
religious tenets. 

American tribunals (11) have gone a step further. 
Religious trusts are upheld only when they are 
declared to be such by apt or express terms; in all 
other cases the discretion of the court is addressed 
when religious or charitable trusts are the res gestae 
of the litigation (12). 

Apert M. FRIEDENBERG. 

New York city. 

—_—4~—___. 
POWER OF STATE LEGISLATURES TO FIX 

THE MINIMUM AMOUNT OF WAGES TO 

COAL MINERS. 


By Jupce R. M. BENJAMIN. 


In a recent interview in relation to the contro- 
versy between the corporations in the coal com- 
bine and the mine workers of the anthracite region 
of Pennsylvania, it was asserted by the undersigned 
that the Legislature. of that State has the power to 
classify the mines with reference to the depth and 
thickness of the coal veins and fix schedules of 
feasonable minimum prices per ton for mining 
coal, and a suitable penalty against any operator 
who may make contracts with miners for less than 
such prices. While it is generally admitted that 
the State, in order to secure the steady operation 
of the mines and a sufficient supply of coal for 
the public, has the power to take the mines them- 
selves, or a portion of them, upon due compensa- 
tion, under the power of eminent domain, an hon- 





(10) Attorney-General v. St. John’s Hospital, Bath 
@. R., 2 Ch. D., 554 [1876]). 

@1) In Robertson vy. Bullions (11 N. Y., 243 [1854]) 
it was held that a religious trust is not limited in its 
use to persons of the grantors’ faith, unless such is 
expressly stated. 

(2) Where the trustees, managers of the affairs of 
&@ church corporation, are expressly required to be 
Members of the particular denomination, one who 
Withdraws from this church to join another, whose 
Constitution prohibits any connections on the part 
of members with other denominations, is deemed to 


have abandoned his office as trustee (Ross v. Crockett, 


M4 La. Ann., 823). 





est doubt has been expressed in some quarters as 
to the power of the Legislature to control the lib- 
erty or freedom of contracting. 

Thus, the Central Law Journal of St. Louis, in 
its last number, says: “The other suggestion for 
the purchase of the mines by the State, we believe 
to be the only practicable solution of those unfor- 
tunate conditions which periodically break out in 
what are known as strikes. The cupidty and sel- 
fishness of the mine operators is aggravated by the 
fact of their illegal combination, giving them an 
unfair advantage over their employes in the price 
of labor, and over the public in the price of the 
necessary commodity which they control. In such 
case the condemnation of the coal mines by the 
State, to be managed for the benefit of the public, 
is clearly a public use justifying its exercise under 
the power of eminent domain.” 

But the Journal, in the same article, says: ‘“ The 
suggestion that the Legislature has the power to 
fix the minimum amount of wages to be paid to 
coal miners, we gravely doubt. If that does not 
violate the citizen’s liberty of contract we cannot 
perceive how such right can ever be violated. The 
right of individuals to contract cannot be limited 
by arbitrary legislation which rests on no reason 
on which it can be defended.” 

Now it is the purpose of this communication to 
show from the decisions of the highest court in 
the land—the final interpreter of constitutional 
provisions —the Supreme Court of the United 
States that the right of individuals, and especially 
of corporations, to contract can be limited by legis- 
lation, which rests on, and can be defended by, 
good reasons, and that, accordingly, many enact- 
ments of State Legislatures and of Congress simi- 
lar to the one proposed for requiring the mining 
corporations to be reasonable in making their con- 
tracts with the mine workers. have been sustained 
and held not to be in conflict with any constitu- 
tional provisions relating to contracts. 

The constitutional provisions that are always 
cited, whenever it is claimed that a particular act 
of the Legislature infringes upon the liberty or 
freedom of contract, are the fifth or the fourteenth 
amendments to the Constitution of the United 
States. The fifth is a limitation upon the power of 
Congress and is also embodied in every State Con- 
stitution. These provisions are as follows: 

5. “No person shall be deprived of life, liberty 
or property without due process of law.” 

14. “No State shall make or enforce any law 
which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any State 
deprive any person of life, liberty or property with- 
out due process of law, nor deny to any person the 
equal protection of the laws.” : 





350 


THE ALBANY 


LAW JOURNAL. 





It is immaterial in this discussion whether the 
power of contracting is an incident of the right of 
liberty or an incident of the right of property, 
since in either view it is protected by the same 
constitutional provisions against Federal and State 
action. But it is well to keep in mind certain 
important distinctions between a citizen or natural 
person and a corporation or artificial person. It 
has been repeatedly held by the Supreme Court of 
the United States that while a corporation is a 
person it is not a citizen within the meaning of 
the fourteenth amendment. Unlike the citizen, a 
corporation has no natural or original rights or 
powers. A corporation is an artificial person cre- 
ated by the law and endowed with only such capac- 
ity or powers as may be conferred upon it by the 
act of incorporation. No lawyer has ever con- 
tended that the State in granting a special privi- 
lege or immunity to a corporation has not a right 
to prescribe the conditions upon which such privi- 
lege or immunity shall be enjoyed. And whenever 
any such privilege or immunity, capacity or power 
is abused by the corporation, the Legislature, in 
order to prevent such abuse in future transactions, 
can modify and restrict the privilege or capacity, 
under that clause of the Constitution of Pennsyl- 
vania (also in the Constitutions of several of the 
States), which provides that “no law making ir- 
revocable any grant of special privileges or immu- 
nities shall be passed.” And even without this 
clause of the Constitution the State has always 
had the right to enact from time to time reason- 
able laws for preventing in the future an abuse 
of any privilege or franchise conferred upon a cor- 
poration of its own creation. 

In Waters-Pierce Company v. Texas (177 U. S., 
Pp. 43), the Supreme Court says: “ A corporation 
is the creature of the law and none of its powers 
are original. They are precisely what the incor- 
porating act has made them and can only be ex- 
erted in the manner which that act authorizes. In 
other words, the State prescribes the purposes of 
a corporation and the means of executing those 
purposes. Purposes and means are within the 
State’s control.” 

In Chicago Life Insurance Company v. Needles 
(113 U. S., 570, 580), the court says: “The right 
of the plaintiff in error to exist as a corporation, 
and its authority in that capacity to conduct the 
particular business for which it was created, were 
granted, subject to the condition that the privi- 
leges and franchises conferred upon it should not 
be abused, or so employed as to defeat the ends 
for which it was established, and that when so 
abused or misemployed they might be withdrawn 
or reclaimed by the State in such way and by such 
means of procedure as were consistent with law. 








Although no such condition is expressed in the 
company’s charter it is necessarily implied in every 
grant of corporate existence. Equally implied, ig 
our judgment, is the condition that the corpora 
tion shall be subject to such reasonable regula. 
tions, in respect to the general conduct of its 
affairs, as the Legislature may, from time to time, 
prescribe, which do not materially interfere with 
or obstruct the substantial enjoyment of the priyi- 
leges the State has granted, and serve only to 
secure ends for which the corporation was created,” 

There are some other principles to be considered 
in connection with the fifth and fourteenth amend- 
ments which are just as applicable to the citizen 
as to a corporation. The unrestrained, wrongful 
exercise of natural liberty is not a privilege or 
immunity of a citizen of the United States. Goyv- 
ernments are instituted among civilized men for 
the prevention of wrongs. Civilized governments 
will not allow license to go unrestrained and do 
grievous and far-reaching wrongs under the name 
of natural liberty. “ We must distinguish the nat- 
ural liberty, which has no limits but the strength 
of the individual, from civil liberty, which is limited 
by the general will for the common gocd.” In 
the language of the court in Orient Insurance 
Company v. Daggs (172 U. S., 557, 566), “ it would 
be idle and trite to say that no right is absolute. 
Sic utere tuo ut alienum non laedas is of universal 
and pervading obligation. It is a condition upon 
which all property is held. Its application to par- 
ticular conditions must necessarily be within the 
reasonable discretion of the legislative powers. 
When such discretion is exercised in a given case 
by means appropriate and which are reasonable, 
not oppressive or discriminatory, it is not subject 
to constitutional objection.” Or as Mr. Chief Jus- 
tice Fuller says: “ The right to contract is not 
absolute, but may be subjected to the restraints 
demanded by the safety and welfare of the State” 
(St. Louis, Iron Mountain, etc., Railway v. Paul, 
173 U. S., 404, 409). 

The weakness of the objections based upon the 
fifth and fourteenth amendments lies in the as- 
sumptions (1) that there is no distinction between 
prohibition and regulation, and (2) that a law pre- 
venting any and all parties who may engage in 
operating coal mines from contracting with miners 
for unreasonably low wages would not be a general 
law. 


Take notice that the words “deprived” and 
“deprive” are used in the fifth and fourteenth 
amendments. “No person shall be deprived of life, 
liberty or property without due process of law,” 
“nor shall any State deprive any person of life, 
liberty or 
law. 


property without due process of 
Regulation by Congress or the State is 
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not deprivation: The proposed legislation would 
not take away from either the mine operator or 
the mine worker the power to make contracts 
whether this power is to be consdered an incident 
of the right of liberty or an incident of the right 
of property. Such legislation would simply regu- 
late the exercise of this power of contracting so 
as to prevent extortion when the power is exer- 
cised between the mine operator and the mine 
worker and the subject-matter is labor in mining 
coal. It would not destroy or take away the power 
of contracting with any one, but would simply cut 
off from it the vicious growth, the exercise of 
extortion, leaving the power of contracting in the 
full enjoyment of all its proper functions. Indeed, 
government would be of no account if it could 
not regulate the enjoyment of life, liberty and 
property so as to prevent such evils as in their 
hurtful excesses or malignant growths endanger 
the peace and good order of society, the safety and 
welfare of the people. ; 

There remains to be considered the last clause 
of the fourteenth amendment, which provides that 
“no State shall deny to any person the equal pro- 
tection of the laws.” In Hawthorne v. People 
(109 Ill., p. 311), the court says: “A law is gen- 
eral, not because it embraces all of the governed, 
but that it may, from its terms, when many are 
embraced in its provisions, and all others may be 
when they occupy the position of those who are 
embraced.” 

In view of this clear and sound definition of 
“general law” there is no doubt as to the con- 
stitutionality of a multitude of laws that are gen- 
eral in their scope, but partial in their operation, 
for the simple reason that while all persons may, 
all persons do not, place themselves within the 
range of their operation. We may not now belong 
to the class of money-loaners, but we may some 
day join that class of contractors, and then we 
shall be within the range of the operation of the 
interest law regulating the power of contracting, 
and if we take usury it will be useless for us to 
claim that the law forbidding usury is not a gen- 
eral law. We may not be land-sellers or land- 
buyers, but if we sell or buy land we are subject 
to the statute of frauds and cannot enforce the 
contract unless it is made in writing as required 
by the statute in such cases, and yet the law is 
general. We may not be the owners of land, but 
if we become such and make contracts for building 
houses thereon, we do so subject to all the restric- 
tions and burdens of the mechanic’s lien law im- 
Posed by the Legislature for the protection of 
contractors, material-men, sub-contractors and 
workmen, and no one claims that these laws are 
Not general and constitutional. 


- Mining corporations as well as railroad corpora- 
tions, insurance companies, building and loan as- 
sociations, etc., require a separate body of laws for 
the control of their operations. And there is not 
one of these classes of corporations that is not re- 
stricted in some directions as to the power of con- 
tracting. A railroad corporation, for instance, can- 
not buy farm land for farming purposes. Nor can 
any corporation of either of the other classes above 
mentioned. It is not necessary to dwell longer on 
the clause of the fourteenth amendment providing 
for “the protection of the laws,” in view of the 
decisions of the Supreme Court of the United 
States. 

In Magoun vy. Illinois Trust and Savings Bank 
(170 U. S., 283), the court says: “The State may 
distinguish, select and classify objects of legisla- 
tion and necessarily the power must have a wide 
range of discretion.” 

Again in Atchison, Topeka, etc., Railroad v. 
Matthews (174 U. S., 96, 103), the court says: “‘ The 
equal protection of the law which is guaranteed by 
the fourteenth amendment does not forbid classi- 
fication. That has been asserted in the strongest 
language — Barbier v. Connolly (113 U. S., 27).” 

In Minneapolis Railway Company v. Beckwith 
(129 U. S., 26), a law of Iowa making a class of 
railroad corporations for special legislation was 
sustained. And in Missouri Railway Company v. 
Mackey (127 U. S., 205, 209), the court says: 
“ When legislation applies to particular bodies or 
associations, imposing upon them additional lia- 
bilities it is not open to the objection that it denies 
to them the equal protection of the laws, if all 
persons brought under its influence are treated 
alike under the same conditions.” 

The proposed legislation would not attempt to 
regulate contracts made prior to its enactment. 
In the case last cited, on page 208, the court says 
that “it cannot be successfully contended that the 
State may not prescribe the liabilities under which 
corporations created by its laws shalJl conduct their 
business in the future, where no limitation is 
placed upon its power in this respect by their char- 
ters. Legislaton to this effect is found in the stat- 
ute books of every State.” 

But while corporations have no original rights or 
capacities and are subject to legislative control, it 
is suggested that the proposed legislation would 
violate the miners —the citizens’ liberty or free- 
dom of contract. What is the natural person’s 
original liberty or freedom to contract? It is 
nothing more than the liberty of freedom to con- 
tract with natural persons. And when, in addition 
to this liberty or freedom of the citizen, he acquires 
the capacity or power to make contracts with a 





corporation, he, as well as the corporation with 
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whom he may contract, is subject to the legisla- 
tive restrictions accompanying the capacity or 
power of the corporation. The capacity or power 
of a citizen to sell land to a corporation is no 
greater than that of a corporation to buy land. 
The natural person may be able to hold his own in 
making contracts with natural persons, but when 
the State, organized for the protection of human 
beings, creates artificial, unhuman beings, and 
gives them the capacity to grow into such monster 
corporations as now master the anthracite region, 
it becomes the duty of the State to put into the 
hands of the citizen some legal weapon that will 
aid and protect him in his struggle for a reason- 
able living wage with these creatures of the State 
itself. 

The proposed legislation for establishing reason- 
able minimum prices per ton for mining coal in the 
anthracite region of Pennsylvania is similar to the 
legislation of Illinois establishing reasonable maxi- 
mum rates of charges for transportation on the 
railroads in that State. 

The powers of the legislature over railroad cor- 
porations was fully discussed in the convention 
which framed the Constitution that was adopted 
by the people of Illinois in 1870 (Debates of Con- 
stitutional Convention, IIl., vol. 2, p. 1,641), and 
the following mandatory provision was incorpo- 
rated in that Constitution: “ The general assembly 
shall, from time to time, pass laws establishing 
reasonable maximum rates of charges for the 
transportation of passengers and freight on the 
different railroads in this: State.” 

In accordance with that mandate, in 1873, a 
“railroad and warehouse commission” was cre- 
ated, with authority to make schedules of reason- 
able maximum rates of charges which are to be 
taken in all courts of the State as prima facie evi- 
dence that the rates therein prescribed are reason- 
able. The schedules are subject to revision from 
time to time as often as circumstances may require, 
and penalties are prescribed for charging more 
than a reasonable rate. The character of the legis- 
lation is such that in a proceeding for a penalty a 
railroad corporation may escape conviction if it is 
able to show on a trial before a jury that its 
charges, although above those prescribed in the 
schedule, are only reasonable. Such, in brief, is 
the character of the legislation in Illinois to pre- 
vent extortion by railroad corporations in their 
rates charged, or contracts made, for the transpor- 
tation of passengers and freights. It is confidently 
believed that similar legislation in Pennsylvania 
providing for a classification of the mines, with 
reference to the depth and thickness of the coal 
veins and any other “ differential” that may be 
deemed important, and providing for schedules 








——— 
—= 


prescribing what shall be taken in the courts as 
prima facie reasonable minimum prices per ton 
for mining coal and fixing a suitable penalty 
against any operator who may make contracts 
with miners for less than reasonable prices, wil] 
be held to be constitutional, and not an unreason- 
able restraint of the now arbitrary power of these 
combined mining corporations in making con- 
tracts with the individual miner, often ignorant, 
and always helpless, in his struggle with them 
against extortion and for a reasonable price for 
his labor. . 

It is also confidently believed that any doubt 
as to the constitutionality of such legislation (es- 
pecially in its application to corporations in 
Pennsylvania) will be removed upon the considera- 
tion or careful re-examination of the opinions of 
the Supreme Court of the United States in the 
following cases involving the validity of legisla- 
tion in restraint of the power, liberty or freedom 
of making contracts: 

In the case of Munn v. Illinois (94 U. S. 113) 
the Supreme Court of the United States reaffirmed 
the doctrine announced by Lord Chief Justice 
Hale more than two hundred years ago, that when 
private property is “affected with a public inter- 
est” it is subject to governmental control so as 
to prevent imposition and extortion. In that case 
it was held that the warehouse business in the city 
of Chicago, carried on by Munn & Scott, a mere 
partnership, was a business “ affected with a public 
interest,” and that the limitation by legislative en- 
actments of the rate of charge for warehouse ser- 
vices was constitutional. 

The court says: “ Under these powers (inherent 
in every sovereignty) the government regulates the 
conduct of its citizens, one toward another, and 
the manner in which each shall use his own prop- 
erty, when such regulation becomes necessary for 
the public good. In their exercise it has been 
customary in England from time immemorial, and 
in this country from its first colonization to regu- 
late ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, etc., and in s0 
doing to fix a maximum of charge to be made for 
services rendered, accommodations furnished and 
articles sold. To this day statutes are to be found 
in many of the States upon some or all of these 
subjects, and we think it has never yet been suc- 
cessfully contended that such legislation came 


within any of the constitutional prohibitions 
against interference with private property” 
(Page 125). 


In Embrey v. Jemison (131 U. S. 336) it was 
held that a contract for the purchase of “ future 
delivery ” cotton, neither the purchase or delivery 
of actual cotton being contemplated by the parties, 
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put the settlement in respect to which is to be upon 
the basis of the mere “ difference” between the 
contract price and the market price of said cotton 
futures, according to the fluctuations in the mar- 
ket, was illegal and void under the statutes of 
New York and Virginia. And in most of the 
States there are statutes prescribing penalties for 
making such contracts (see, also, Booth v. Illinois, | 
184 U. S. 425). | 

In Frisbie v. United States (157 U. S. 160) it | 
was held that the act of congress making it a mis- 
demeanor for an attorney or other person erese- | 
cuting a claim for a pension to demand or receive 
a greater fee than ten dollars for his services, was 
not unconstitutional as an interference with the 
citizen’s liberty of contract. The court says: “A 
second objection * * * is that the act under 
which the indictment was found is unconstitutional 
because interfering with the price of labor and the 
freedom of contract. This objection is also unten- 
able. While it may be conceded that, generally 
speaking, among the inalienable rights of the citi- 
zen is that of the liberty of contract, yet such | 
liberty is not absolute and universal. 





It is within | 
the undoubted powers of government to restrain 
some individuals from all contracts, as well as all 
individuals from some contracts. It may deny to 
all the right to contract for the purchase or sale 
of lottery tickets; to the minor the right to as- 
sume any obligations, except for the necessaries 
of existence; to the common carrier the power to 
make any contract releasing himself from negli- 
gence, and, indeed, may restrain all engaged in 
any employment from any contract in the course 
of that employment which is against public policy. 
The possession of this power by government in no 
manner conflicts with the proposition that, gener- 
ally speaking, every citizen has a right freely to 
contract for the price of his labor, services or 
property. 

“The pension granted by the government is a 
matter of bounty. * * * Congress, being at 
liberty to give or withhold a pension, may pre- 
scribe who shall receive it, and determine all the 
circumstances and conditions under which every 
application therefor shall be prosecuted. No man 
has a legal right to a pension, and no man has a 
legal right to interfere in the matter of obtaining 
pensions for himself or others. The whole control 
of that matter is within the domain of congres- 
sional power. Having power to legislate on this 
whole matter, to prescribe the conditions under 
which parties may assist in procuring pensions, it 
has the equal power to enforce by penal provisions 
compliance with its requirements. There can be 
no reasonable question of the constitutionality of 


bered that the fifth amendment is a limitation on 
the legislative power of congress. 
In Holden v. Hardy (169 U. S. 366) it was held 


| that a statute of Utah providing that “the period 


of employment of workingmen in all underground 
mines or workings shall be eight hours per day, 
except in cases of emergency, where life or prop- 
erty are in imminent danger,” does not violate 
the provisions of the fourteenth amendment by 
abridging the privileges or immunities of its citi- 
zens, or by depriving them of their property, or by 
denying to them the equal protection of the laws. 

In this case the court cites, with approbation, the 
following from Chief Justice Shaw: 

“Rights of property, like all other social and 
conventional rights, are subject to such reason- 
able limitations in their enjoyment as shall prevent 
them from being injurious, and to such reasonable 
restraints and regulations established by law as 
the legislature, under the governing and con- 
trolling power vested in them by the Constitution, 
may think necessary and expedient.” And there- 
upon the court added: “This power legitimately 
exercised can neither be limited by contract nor 
bartered away” (page 392). It is a matter that 
should be considered and well pondered over by 
the magnates of the “coal combine,” that in this 
same case the Supreme Court of the United States 
says: 

“The legislature has also recognized the fact, 
which the experience of legislators in many States 
has corroborated, that the proprietors of these 
establishments and their operatives do not stand 
upon an equality, and that their interests are, to a 
certain extent, conflicting. The former naturally 
desire to obtain as much labor as possible from 
their employes, while the latter are often induced 
by the fear of discharge to conform to regulations 
which their judgment, favorably exercised, would 
pronounce to be detrimental to their health or 
strength. In other words, the proprietors lay 
down the rules and the laborers are practically 
constrained to obey them. In such cases self- 
interest is often an unsafe guide and the legislature 
may properly interpose its authority. 

“Tt may not be improper to suggest in this con- 
nection that, although the prosecution in this case 
was against the employer of labor, who appar- 
ently, under the statute, is the only one liable, his 
defense is not so much that his right to contract 
has been infringed upon, but that the act works 
a peculiar hardship to his employes, whose right 
to labor as long as they please is alleged to be 
thereby violated. The argument would certainly 
come with better grace and greater cogency from 
the latter class. But the fact that both parties are 





this statute” (Pages 165, 166). It will be remem- 
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necessarily deprive the State of the power to in- 
terfere where the parties do not stand upon an 
equality, or where the public health demands that 
one party to the contract shall be protected against 
himself. The State still retains an interest in his 
welfare, however reckless he may be. The whole 
is no greater than the sum of all the parts and 
when the individual health, safety and welfare are 
sacrificed or neglected the State must suffer” 
(page 397). 

In Knoxville Iron Company v. Harbison (183 
U. S. 13) it was held that an act of the legislature 
of the State of Tennessee, requiring the redemp- 
tion in cash of store orders or other evidences of 
indebtedness issued by employes in payment of 
wages due to employes, does not conflict with any 
provisions of the Constitution of the United States 
relating to contracts. 

The court quotes extensively from the opinion 
of the State court sustaining the validity of this 


enactment, and thereupon adds: “The Supreme | 


Court of Tennessee justified its conclusions by so 
full and satisfactory a reference to the decisions 
of this court as to render it unnecessary for us to 
travel over the same ground. It will be sufficient 
to briefly notice two or three of the latest cases: 

“Tn Holden v. Hardy (169 U. S. 366) the validity 
of an act of the State of Utah, regulating the 
employment of workingmen in underground mines 
and fixing the period of employment at eight hours 
per day, was in question. There, as here, it was 
contended that the legislation deprived the em- 
ployers and employes of the right to make con- 
tracts in a lawful way and for lawful purposes; 
that it was class legislation and not equal or uni- 
form in its provisions; that it deprived the parties 
of the equal protection of the laws, abridged the 
privileges and immunities of the defendant as a 
citizen of the United States and deprived him of 
his property and liberty without due process of 
law. But it was held, after full review of the 
previous cases, that the act in question was a valid 
exercise of the police power of the State, and the 
judgment of the Supreme Court of Utah sustain- 
ing the legislation was affirmed. 

“Where a contract of insurance provided that 
the insurance company should not be liable be- 
yond the actual cash value of the property at the 
time of its loss, and where a statute of the State 
of Missouri provided that in all suits brought upon 
policies of insurance against loss or damage by 
fire, the insurance company should not be per- 
mitted to deny that the property insured was worth 
at the time of issuing the policy the full amount 
of the insurance, this court held that it was com- 
petent for the legislature of Missouri to pass such 
a law. even though it places a limitation upon the 





right of contract (Orient Insurance Company y, 
Daggs, 172 U. S. 557). 

“In St. Louis, Iron Mountain, etc., Railway y, 
Paul (173 U. S. 404) a judgment of the Supreme 
Court of Arkansas, sustaining the validity of an act 
of the legislature of that State which provided 
that whenever any corporation or person engaged 
|in operating a railroad should discharge, with of 
| without cause, any employe or servant, the unpaid 
wages of any such servant then earned should 
become due and payable on the date of such dis. 
charge without abatement or deduction, was 
| affirmed. It is true that stress was laid in the 
| opinion in that case on the fact that, in the Con- 
| stitution of the State the power to amend cor- 
| poration charters was reserved to the State, and it 
| is asserted that no such power exists in the present 
‘ease. But it is also true that, inasmuch as the 
right to contract is not absolute in respect to every 
| matter, but may be subjected to the restraints 
demanded by the safety and welfare of the State 
and its inhabitants, the police power of the State 
may, within defined limitations, extend over cor- 
porations outside of and regardless of the power 
to amend charters (Atchison, Topeka and Santa Fe 
Railroad vy. Matthews, 174 U. S. 96). The judg- 
ment of the Supreme Court of Tennessee is 
affirmed ” (183 U. S. pp. 21, 22). 

In view of these decisions, the last one made 
at the last term of the Supreme Court, can there 
any longer be any reasonable doubt as to the con- 
stitutional power of the State of Pennsylvania to 
enact such legislation, even though it may interfere 
with the power, liberty or freedom of the corpora- 
tions in the “coal combine” to extort from the 
miners contracts for their labor at less than a 
living wage? 

It is well to remember the language of Chief 
Justice Fuller, quoted in another connection: “The 
right to contract is not absolute, but may be sub- 
jected to the restraint demanded by the safety and 
welfare of the State.” Now the question arises: 
Does the peace and good order, the safety and 
welfare of the State of Pennsylvania and the in- 
habitants of the anthracite coal region demand such 
legislation? 

The arbitrary course of action taken by the 
“coal combine” has brought this question before 
the people of Pennsylvania, and sooner or later 
the legislature of that State, either at a special or 
regular session, will answer it. In this country 








public opinion, putting on the robes of law and 
justice, is all powerful. 

In view of the long train of evils following the 
present struggle between the mine operators and 
mine workers over the price of wages, would not 





the proposed legislation come strictly within the 


sale 


libe 
far 


—eesa waeaentkna eed 


ee —— << OO 








\- 


_ » & 


= «oo we 8 





THE ALBANY 


LAW JOURNAL. 355 











so-called, but never closely defined, police powers 
of the State? Would not such legislation be as 
dearly within the police powers as the laws pro- 
hibiting or restricting the sale of intoxicating 
fiquors or laws making illegal contracts for the 
purchase of “future delivery” cotton or grain? 
Asale is a contract. The sale of wine and beer is 
restrained by law. Why does government in this 
case interiere with the liberty or freedom of 
contracts? 

‘Jt is not because the sale, by itself, is wrong. 
But laws are made with a view to human nature 
and the way men are often inclined to act. Men 
ought not to become drunkards. They ought not 
to spend their earnings for drink — ought not to 
quit all work and allow their wives and children 
to come to want and destitution — ought not to 
fight and commit murder. But men who become 
drunkards often do some or all of these things. 
This train of evils, to the very end, follows far 
too often the sale, and especially the unlicensed 
sale, of intoxicating liquors. In order to prevent 
or lessen such evil consequences we have anti- 
saloon and temperance laws interfering with the 
liberty or freedom of contract. The safety and wel- 
fare of the State and its inhabitants demand and 
justify the enactment of laws controlling the sale 
of intoxicating liquors. 

So, in considering what would be proper legis- 
lation for the prevention or settlement of contro- 
versies between corporations and miners, the wise 
legislator will take into account human nature, as 
it is and has been for over a quarter of a century 
in the coal fields. The corporations own the mines 
and duly-qualified miners own the labor. They 
are dependent upon each other for their earnings. 
Unworked mines will remain subject to taxes, and 
idle miners will become subject to want and desti- 
tution. The corporations and miners differ as to 
the price of labor. The corporations refuse to give 
what the miners regard as only a reasonable liv- 
ing wage. The miners refuse to labor for less than 
that. The corporations and the miners have the 
utmost liberty or freedom of contract, just as the 
wine seller and the wine bibber have in the absence 
of all laws for controlling the sale of intoxicating 
liquors. 

The corporations arbitrarily fix the price they 
will give for labor, and will not listen to proffers 
by the miners for compromise. The idle miners 
ought not to molest or use any violence toward 
other miners from any quarter. They ought not 
to insult or throw stones at the troops ordered 
to the mines by the State authorities on the de- 
mand of the corporations. Sooner than do either 
of these things the one hundred and forty-seven 


back to work in the mines at the arbitrary prices 
fixed by the corporations or else abandon the 
benefit of all the special skill they have acquired 
in mining hard coal and go away with their fami- 
lies to other parts of the State or country. But 
some men at the risk of law and bayonets and 
sharpshooters will sooner steal food than starve 
to death. And as men of the brightest intellect 
when they become hard drinkers are led on step 
by step from the commission of one crime to that 
of another, so we find that a disagreement as to 
wages for mining coal leads to strikes, and strikes 
of any considerable duration are always followed 
by want and destitution, by mobs and murder. 

In the language of the Supreme Court of Colo- 
rado (23 Col. 507): “ While it is difficult to define 
the boundaries of the police power, it admittedly 
extends to the protection of the lives, health and 
property of the citizens and the preservation of 
good order and the public morals. We may prop- 
erly take cognizance of the fact that the most 
serious disturbances which have occurred in this 
country for the last twenty-five years have grown 
out of controversies between employer and em- 
ploye. No one doubts the authority or questions 
the duty of the State to interfere with such force 
as may be necessary to repress such disturbances 
and maintain the public peace and tranquility; and 
as well may the State provide in advance against 
certain kinds of fraud and oppression which leads 
to these outbreaks.” 

The mine operator has no moral right to extort 
from the mine worker his labor at less than a rea- 
sonable price. The mine operator in the “coal 
combine” of the anthracite region is strong, very 
strong, but “the strongest is never strong enough 
to be always master, unless he transforms his 
strength into right and obedience to duty.” 

September 3, 1902. 

R. M. BENJAMIN. 
a on 
RIGHTS OF CREDITORS OF A CORPOR- 
ATION DISPOSING OF ITS WHOLE 
PROPERTY TO ANOTHER CORPOR- 
ATION. 

In these days of extensive reorganization, merger 
and consolidation of the great corporate interests 
of the country, the rights of a creditor of a corpora- 
tion, whose entire property and franchises has 
passed from its hands to the ownership and control 
of another corporation, becomes a question of in- 
creasing importance and of frequent concern. 

In the case of a consolidation of two or more corpo- 
rations, where no provision is made by statute or by 
the arrangement of the constituent corporations, the 
latter practically going out of existence, the rule 





thousand miners of the anthracite region should go 


which seems to derive most support from the au- 
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thorities, as well as from reason, is, that the con- 
solidated corporation is answerable for all the debts 
of the constituent companies (1). In such cases, 
a judgment in personam may be recovered against 
the consolidated corporation for the debts of either 
of the constituents; and all liens upon the property 
of such constituents are preserved and capable of 
being asserted against the consolidation (2). 

But as to a reorganized corporation, the rule is 
different, it being quite generally held that the new 
corporation is not liable for the debts of the old 
corporation, unless it voluntarily assumes to pay 
such indebtedness or becomes liable by force of 
some statutory enactment (3). The assumption of 
such liability may be express or implied from the 
peculiar circumstances of the case (4). 

In the absence of a specific grant of power so to 
do, neither the directors nor a majority of the stock- 
holders of a corporation may, against the consent of 
any member thereof, dispose of the whole of the 
corporate property, where the corporation is a sol- 
vent and going concern (5). The stockholders of 
the corporation all agreeing upon such a course, 
however, it is as much within the power of the cor- 
poration to dispose of its whole property and fran- 
chises by a sale thereof, except in well-understood 
cases, as in the case of an individual, and the same 
limitations upon the right are imposed in behalf of 
creditors. In either case, the rule of justice before 
generosity prevails, and the rights of creditors re- 
ceive similar protection. 


The transaction not being tainted with fraud or 
dishonesty, and the payment of the price of the 
property transferred being made in cash, the case 
presents no difficulty, as the amount received must 
be applied at once to the payment of the corporate 
debts in the order of their priority, the amount 
remaining, if any, constituting a fund to be dis- 
tributed among the stockholders. 

But usually a different method is pursued. Instead 


@) Thompson v. Abbott, 61 Mo., 176; Mt. Pleasant v. 
Beckwith, 100 U. S., 514; Pullman Car Co. v. Missouri 
Pacific Co., 115 U. 8., 587; Louisville, etc., R. Co. v. 
Boney, 117 Ind., 501; Columbus, etc., R. Co. v. 
Powell, 40 Ind., 37; State v. Baltimore, etc., R. Co., 
77 Md., 489; Coggin v. Central R. Co., 62 Ga., 685; Chi- 
cago, etc., R. Co. v. Moffett, 75 Ill., 524; 7 Thompson 
on Corp., sec. 8241; 2 Spelling on Priv. Corp., sec. 721; 
2 Morawetz on Priv. Corp. (2d ed), secs. 809, 954-957; 
Elliott on Priv. Corp. (3d ed.), sec. 198; 2 Clark & 
Marshall on Priv. Corp., secs. 357-358; 3 Cook on Corp., 
sec. 897. 

(2) Central Railroad & Banking Co. v. Georgia, 92 
U. 8., 665; Mississippi Valley R. Co. v. Chicago, etc., 
R. Co., 58 Miss., 846; Rutten v. Union Pacific R. Co., 
17 Fed., 480; see, also, cases cited in note 1. 

(3) Fernschild v. Yuengling, etc., Co., 154 N. Y., 
667; Ewing v. Composite, etc., Co., 169 Mass., 72; 2 
Cook on Corp. (4th ed.), sec. 673; 7 Thompson on Corp., 
sec. 8275; 2 Morawetz on Priv. Corp. (2d ed.), sec. 811; 
2 Clark & Marshall on Priv. Corp., sec. 342. 

(4) Reed Bros. Co. v. First National Bank of Weep- 
ing Water, 46 Neb., 168. 

(5) 2 Cook on Stock and Stockholders and Corp. 
Law, sec. 667, collecting cases in note 1, at page 955. 
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of making payment in cash, the stock of the trans. 
feree corporation is issued, either to the selling 
corporation or to the stockholders thereof jg 
amounts equal to their previous holdings, or pro. 
portioned thereby. 

In any event, the demands of corporate creditors 
must be satisfied before a distribution of the assets 
is made among stockholders. Otherwise, a distriby. 
tion would be a conversion, and this usually, by 
statute, is an act which makes stockholders person. 
ally liable for corporate debts, in addition to the 
right of the creditor of compelling a return of the 
stock, and subjecting it to the payment of his de. 
mands. The transaction being a fair one, the value 
of the stock received by the selling corporation 
approximating the reasonable value of the property 
disposed of, the creditor merely subjects the stock 
received to the satisfaction of his debt. This is the 
most common as well as the most practicable rem- 
edy ; but it is not the only one if the selling corpora- 
tion is insolvent. In such case, even if the transfer 
is made upon a valuable consideration and no fraud 
is, in fact, intended the property made be followed 
into the hands of the transferee or its assignees, 
unless a purchaser for value and without notice, and 
attached by the creditors. For, by the very act of 
transferring its whole property, the selling corpora- 
tion has, for a time at least, placed its property 
beyond reach of its creditors, in fraud of their rights 
as such (6). 


It is too frequently true that the transaction be- 
tween the two corporations is not an honest one, 
but a fraudulent scheme devised for the spoilation 
of the rights of the creditors of the selling corpora- 
tion. In many cases the transferee is a mere 
“dummy,” consisting principally of the stockhold- 
ers of the old corporation, or of others acting for 
them, and organized solely for the purpose of receiv- 
ing such a transfer. It is well settled that an in- 
solvent corporation cannot transfer its property to 
another in fraud of the rights of corporate creditors, 
and that it cannot, for such purpose, under the form 
of law, reorganize and hold its property against 
them and without their consent (7). 

As a general rule, the creditor of a debtor who has 
fraudulently conveyed away his property, must 
bring his action immediately against his debtor and 
reduce his claim to judgment. An_ execution 
thereon remaining unsatisfied, he may sue in equity 
to set aside the fraudulent transfer and subject the 
property fraudulently conveyed to the satisfaction 
of his judgment, unless, of course, the rights of an 
innocent purchaser intervene (8). But this does 
not always constitute the sole remedy. An excep- 
tion, or, it may be added, an addition, thereto, has 
arisen in that class of cases in which the new corpo 
ration is made up wholly or substantially of the 


(6) McVicker v. American Opera Co., 40 Fed., 861. 

(7) See cases cited infra. 

(8) Bump on Fraudulent Conveyances, 522; 3 Pom- 
eroy’s Equity Jur., sec. 1415. 





SURreVeeBeRe”™SSearressre 


eorwree VPwynenknakonNntms 








a % |} 


3 


ea RRS 


sfer 


and 


lity 





THE ALBANY 


LAW JOURNAL. 357 











members of the old corporation. In such a case, 
the transaction not being bona fide; the creditor may | 

d at once and primarily against the new or | 
reorganized corporation, and hold it liable for the 
debts of the old, at least, to the extent of the prop- 


erty which it has so fraudulently received. 


This exception seems to have been first recognized 
and applied in the case of Hibernia Insurance Co. 
y. St. Louis & New Orleans Transportation Co. 
(10 Fed. 596). The facts in that case were as fol- 
lows: The Baggage Transportation Co. became in- 
debted to the plaintiff as subrogee. Before judg- 
ment had been obtained upon such indebtedness, 
the Transportation Company transferred to the 
defendant, the St. Louis Company, all of its prop- 


| the same, and that the new must respond to the 


obligations of the old. The evidence is clear 
enough that there was a hidden purpose in the 
change of corporate existence to escape possible 
liabilities which equity does not tolerate. A mere 
change of name cannot avoid obligations. The 
new corporation took all the property of the old, 
went forward with its business, had the same stock- 
holders, except a few formal ones; was, in short, 
the old corporation, and now seeks to avoid the 
obligations of the old, rescuing the property of the 
latter from the demands the former was bound to 
meet. Can this be done? The old corporation and 
its property were liable to the demands of the plaint- 
iff. The new corporation must respond to the ex- 
tent of the property acquired, and possibly to the 





erty, no provision in the transfer being made for 


the debt of the plaintiff, the president and principal | 


stockholder of the Transportation Company actively 
bringing about such transfer. Both the corpora- 
tions were made defendants and the prayer was for 
a decree as for a moneyed judgment against both 
defendants. The court upon demurrer held the 
suit properly brought and in affirming the liability 
of the St. Louis Company to the extent of the 
property received, said: “A corporation having in- 
curred liabilities, is dissolved practically by trans- 
ferring all its property to another corporation 
formed possibly for the very purpose of leaving the 
creditors of the former (creditors at large) with- 
out any adequate means of realizing their just dues. 
There is too much of this, as judicial experience 
has shown. The change of organization is too 
often a mere change of name, designed solely to 
defeat the rights of creditors. The corporation has 
one name to-day, and to escape its liabilities, goes 
through the form of a new organization and takes 
a new corporate name, with a transfer of ‘all the 
assets of the old corporation. Should that contriv- 
ance succeed? Should not a court of equity hold 
the new answerable for the debts of the old to the 
extent of assets received? * * * If the new cor- 
poration knew, as charged, that the demands 
against the old were outstanding, and with that 
knowledge received all the property. of the old cor- 
poration without consideration, why should it not 
be held to have acquired that property cum onere?” 


Upon a subsequent trial of the same cause 
(Hibernia Insurance Co. v. St. Louis & New Orleans 
Transportation Co. [13 Fed. 516, 520-521]) Treat, 
D. J., in his concurring opinion, again said: “It is 
the duty of the court to examine the whole transac- 
tion, and to cut through mere paper transfers de- 
signed to obstruct or destroy the rights of parties. 
The evidence sufficiently discloses that the new cor- 
poration was a mere continuance of the old, with 
substantially the same parties in interest ——a mere 
change of name. Whether that change, with attend- 
ant transfers, was designed or not to defeat all 
outstanding demands of the old corporation, it is 
evident that substantially the two corporations are 


full extent; that is, if property sufficient therefor 
|is in its possession. This is a proceeding in equity 
wherein mere colorable pretenses are to be disre- 
|garded. Shifting of corporate names cannot defeat 
| positive rights, any more than the change of the 
name of a natural person can absolve him from his 
personal obligations. 


“The evidence discloses that the obligations of 
the Baggage Company still subsist against its cor- 
porate successor; at least, to the extent of the 
assets acquired.” 

The same principle was recognized in the cases 
of Hancock vy. Holbrook (40 La. Ann. 53) and 
Montgomery Web Co. v. Dienelt et al. (133 Pa. St. 
583), in both of which it was held that the rights 
of creditors may not be defeated by the stockhold- 
ers of the old corporation forming a new one and 
taking over the property of the old, the new corpo- 
ration being liable for the debts of the old to the 
extent of the property received. 

This question seems next to have arisen distinctly 
in Blanc v. Paymaster Mining Company (95 Cal. 
524), a case in which an insolvent corporation had 
made an assignment of all its property to its manag- 
ing officer for the purpose of paying the debts of the 
corporation. The assignee made a pretended public 
sale of the property, at which he was the purchaser 
at a merely nominal sum, subsequent to which he, 
with the other officers and stockholders of the de- 
funct corporation, proceeded to organize the defend- 
ant (appellee) corporation, and turned over to it 
all of the property of the old corporation fraudu- 
lently purchased by him. No valid judgment had 
been recovered by appellant against the old corpora- 
tion; and neither was it made a party to this suit, 
the new corporation being alone made defendant 
in the proceeding to recover a debt owing from the 
old corporation. It was insisted that the creditor 
must first have recovered judgment against his 
debtor, the old corporation, and execution thereon 
be unsatisfied before he is entitled to resort to an 
equitable action to reach property fraudulently 
transferred by his debtor; but the court held that 
| it was not necessary that the appellant should have 
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recovered a nominal judgment against the old cor- 
poration under such circumstances. De Haven, J. 
speaking for the whole court, said: 

“We think upon this state of facts a court of 
equity will regard the defendant as a mere continu- 
ation of the former corporation under a different 
name, and will hold it liable for the indebtedness 
of the Esperanza Company (the old corporation) 
at least to the extent of the value of the property 
which it received from it without consideration, and 
under the circumstances stated. Nominally, the 
two corporations may be different, but as viewed in 
equity, they are the same, and the plaintiff is not 
prevented from asserting such identity in fact.” 

The same principle was applied by the Nebraska 
court in Reed Bros. Co. v. First National Bank of 
Weeping Water (46 Neb. 168), to a case in which 
an insolvent copartnership dissolved and organized 
as a corporation, the partners transferring the prop- 
erty held by them to the new corporation. In a 
suit brought directly against the corporation for an 
obligation of the partnership, the defense was inter- 
posed that the debt sued upon was not that of the 
corporation. But the court held that under the 
circumstances, the corporation was properly sued 
as such, having impliedly assumed the liabilities of 
the copartnership, being a mere continuation thereof 
under a different name and by a different form of 
person (9). +s 

Gienpa Burke SLAYMAKER. 

Indianapolis, Ind., July, 1902. 

—— 


THE CONDITION OF AMERICAN JURIS- 
PRUDENCE—JUDGE ROSE CRITICISED. 


To the Editor of the AtBANy Law JouRNAL: 

Srr.— The picture drawn by Judge Rose in his 
speech before the American Bar Association of the 
unfortunate condition of American jurisprudence, 
owing to the enormous number of reported cases, 
is certainly not overdrawn. But if it were true, as 
he asserts, that in the countries living under legal 
systems, based on the civil law, no respect whatever 
is paid to precedents, that no cases are reported, 
that every judge interpreting a statute follows his 
own ideas of right and justice, without regard to 
what others have decided, it might well be doubted 
whether that system would not entail greater evils 
than those under which we suffer. 

But Judge Rose’s assumptions are entirely erro- 
neous. He states that in France there are only two 
publications treating of court matters, and that de- 
cisions of reported cases are found in neither. He 
seems to be entirely unacquainted with publications 
like Dalloz, Merlin and others, which have been 


(9) See, also, Benesh et al. v. Mill Owners’ Mutual 
Fire Ins. Co. of Iowa, 103 Ia., 465, 469; Grand River Col- 
lege v. Robertson, 67 Mo. App., 329, 337; Austin v. 
Tecumseh Nat’l Bank, 49 Neb., 412, 419; Calumet Paper 
Co. v. Investment Co., 96 Ia., 147, 151; San Francisco, 
etc., R. Co. v. Bee et al., 48 Cal., 398, 402. 





published for more than half a century and which 
contain all important decisions, not only of the 
Court of Cassation, which corresponds to our Court 
of Appeals, but of the Cours d’ Appel, corresponding 
to our intermediate Appellate Courts, and even of 
the lower courts. In all these reports the grounds 
on which the decisions are based are stated often 
at considerable length, although generally the opin. 
ions are shorter than those delivered by other 
courts, as each argument is stated in a separate 
paragraph. This form, while it shortens the de. 
cision, makes it often very hard reading, and it jg 
not followed by the German courts, the decisions 
of which are regularly reported and which are jp 
form exactly like our own. 

No lawyer of standing in any of these countries 
will advise his client without carefully looking up 
what is technically called the “jurisprudence,” to 
wit, the decided cases. Every text writer devotes 
considerable space to them. I have before me the 
book on Life Insurance, by Couteau, the leading 
French authority on the subject. It is in two 
volumes, and the second volume, nearly 600 pages 
in length, is taken up with the discussion of the 
cases, of which many hundred are cited and 
discussed. 

While it is true that as long as a point is not 
absolutely settled by decisions of the highest court 
the lower courts consider themselves at liberty to 
follow their own interpretation, they follow the 
jurisprudence of the highest court when it has be- 
come what is technically called “constant,” namely, 
well settled. 

There may not be an absolute legal obligation to 
do so (although in some countries, as in Austria, 
the Supreme Court is given by statute the right to 
declare that its decision shall be binding on the 
lower courts in analogous cases), but, as a matter 
of fact, it is done and often more loyally than here, 
where, as we all know, a decision of the highest 
court is often so distinguished and limited by the 
lower courts as to practically annul it. 

It is, of course, not denied that in Continental 
Europe generally the study and practice of law is 
based to a much greater extent than in this country 
on philosophical and scientific principles, and that it 
has not degenerated into a search for a case in point. 
But it might well be maintained that this is due 
more to the training of the prospective lawyers in 
the universities than to any inherent difference be- 
tween the two systems of law. The same difference 
exists between the text writers. Our text-books 
are mostly merely compilations of cases. If we had 
more men like Bishop, Bigelow, Thayer or Mora- 
wetz, who consider the decided cases as material 
from which to. deduce the underlying principles, 
matters would improve. This is the spirit in which 
the Roman iaw has been treated by its modern ex- 
positors. Nothing can be more erroneous than the 
characterization of the Corpus Juris as a modern 
code or to contrast its so-called systematic arrange- 
ment with the crudeness of the English common 
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law. It is absolutely deficient in form, system or 
Jogical arrangement and its most important part is 
merely a discussion of concrete cases in considering 
which it is difficult to decide what is more striking: 
the ingenuity and acumen with which a case is dis- 
cussed in all its bearings and ramifications or the 
utter absence of any attempt to lay down general or 
abstract principles or rules. 

All this has been pointed out so often and the es- 
sential similarity of the development of the English 
and Roman law has been so clearly illustrated by 
German jurists, like Jhering, that it is rather 
humiliating to an American lawyer to see that the 
president of the American Bar Association clings 
to the old mistaken and exploded notions. 


A. 1. ¥. 
New York, September, 1902. 
——__+—_——_-_ 
THE MEDICO-LEGAL QUACK. 


“Let the cobbler stick to his last.” This is an 
adage that is almost as old as the world itself. 
The legal profession to-day is invaded by hordes 
of half-educated undertakers, real estate agents, 
clergymen and doctors; its sacred functions are 
impaired, and matters involving large financial 
interests are handled by persons ignorant of legal 
principles, and the result is a frightful increase of 
litigation, and financial disaster to the parties 
interested. 

The undertaker or church sexton writes the last 
will and testament of his acquaintances. And this 
conduct is invariaby followed by a long and pro- 
tracted contest in the courts. The family is often- 
times almost wholly disinherited, and the church 
and so-called charitable (?) associations successfully 
defend their rights in a great majority of cases, 
sometimes to the almost utter destitution of the 
family. 

The ignorant reai estate agent and curb-stone 
broker draws a deed, which calls for a perfect 
knowledge of the law of real property; he forgets 
to insert incumbrances, betterments, assessments, 
and the purchaser, after receiving the deed from the 
registry, ascertains for the first time that his deed is 
a “quit-claim” instead of a “warranty.” The 
inherent weakness of individuals to save a lawyer’s 
fee and the natural desire to employ incompetent 
and cheap labor is the cause of much litigation. 

Another new character of the present day is the 
lawyer-doctor. The doctor without patients is 
obliged to live on accident lawsuits. The patient 
consults him in his professional capacity; he learns 
that the man was injured in a street railway acci- 
dent, and then the ignorant patient is greeted with 
this salutation: “ Don’t go to an attorney; he will 
take it all. I will look after your interests.” The 


physician for, say seventy-five dollars, a case worth 
a thousand, and the physician takes one-half the 
settlement for his services. The injury which is 
inflicted upon poor people by this practice is beyond 
computation or comprehension. 

What would the medical profession say if attor- 
neys and counselors-at-law attempted to set broken 
limbs? The medical profession would indignantly 
repel such invasion. Bar associations in our coun- 
try have been exceedingly lax in protecting the inter- 
ests of attorneys-at-law; a law should be enacted 
prohibiting all persons, except duly authorized attor- 
neys-at-law, from drawing wills, deeds, appearing 
in probate or other courts; in short, from doing 
any work which properly comes within the prov- 
ince of a lawyer. 

The dignity and honor of our profession demands 
vigorous action, and the emoluments which accrue 
from the honorable practice of the law ought not 
to be allowed to drop into these disreputable chan- 
nels, where the above-described “harpies” have 
been hitherto fattening upon the life blood of the 
poor, struggling and respectable attorney. 


JoserH M. SULLIVAN. 
Of the Suffolk (Mass.) Bar. 


—_—_4—— 


COMMERCIALISM IN THE PRACTICE OF 
THE LAW. 


The strenuous life has become so intensified that 
the legal profession is no longer free from the taint 
of the commercial touch, How to make money 
out of legal business, and how to get legal busi- 
ness, out of which money can be made, are questions 
uppermost in the minds of many a practicing 
attorney to-day. 

The questions themselves are not new. But the 
answers to them, as they appear in actual practice, if 
not new, too frequently reflect no credit on the bar. 
And the struggle for actual existence in these hurry- 
ing, bustling times, makes some excuse for the prac- 
tice plausible, if not justifiable. 

The disposition, for instance, to go after business, 
to solicit individuals, firms and corporations, for 
litigated matters is one of the “ commercial ” features 
of the profession which is widespread, is accepted as 
inevitable under existing conditions, and is tolerated 
by members of the profession, who are regarded as 
both able and “ reputable.” 

Nor is this the only form of “commercialism” in 
the law which is growing and adds little to the due 
administration of justice. The disposition to take 
up. on contingent fees, cases which have no legal 
merit whatever, particularly cases of personal injury 
against municipal and other corporations, is an evil 
of no small proportions. 

Of course, the strenuous condition of the world at 
the present time tends to drive every one into the 





result is that the railway company settles with the 


business of making money. It is unfortunate for the 
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legal profession that this is so. For it is no mere 
trade, nor is it an avenue that leads, or should lead, 
to great wealth. There is, or at least there should 
be, some attempt to exalt this honorable profession 
out of the scramble for mere pelf. This does not 
mean that the lawyer should not receive his just and 
fair compensation for services rendered. His is a 
laborious life, if his professional duties are fitly dis- 
charged, and he is entitled to his reward in dollars 
and cents as much as the member of any other walk 
in life. Our contention is not for gratuitous ser- 
vices by any means. 

When, however, the profession is employed for the 
sole purposes of a money-making institution, it ceases 
to meet the lofty aims for which it was designed, 
tends to lose the respect of those whose opinions 
are worth having, forgets the behests of justice, 
denies to the public the right of property under the 
law, if not of liberty also, and makes of the due 
administration of the law the merest mockery. 

Bench and bar and bar associations can do much to 
create a healthy public opinion which will discourage 
and denounce this nefarious business. So-called 
“reputable” lawyers should be brought promptly to 
bcok for such questionable practices. And persist- 
ence in “commercialism,” which, of course, should 
be first specifically defined, should be sufficient to 
warrant disbarment. 

The justification for this radical course is found in 
the fact that a multiplicity of suits devoid of merit, 
often having but a plaintiff in name, only have, or 
should have, no place in the halls of our courts. It 
is possible to weed them out by some such method 
as is here outlined. 

Duane Mowry. 

Milwaukee, Wis., 1902. 


a 
THE LAW LIBRARY OF CONGRESS. 


Few visitors at Washington realize that in a 
poorly lighted and ventilated part of the capitol 
building, in that section midway of the senate and 
the house wings, is a room containing one of the 
most valuable and complete law libraries in exist- 
ence. 

The law library referred to is that of the 
Supreme Court of the United States, more com- 
monly referred to as the law library of congress. 
The history of this fine collection of books of legal 
lore is interesting, as well as is that of the old 
room now used as a library. 

From Mr. Morse, the assistant in charge of the 
library, I have gained much that will no doubt be 
of interest to those of the legal fraternity who 
appreciate the value of those old volumes con- 
taining laws and opinions upon the same as handed 
down by one generation to another. 

The room now occupied as a library, while small, 





———s 


poorly ventilated and lighted, has much of inter. 
est and of history connected with it. It is situated 
in the center of the building near that part known 
as the crypt, and in the room formerly occupied 
by the Supreme Court of the United States. The 
room is circular in form, and the height from 
floor to ceiling permits of the distribution of the 
many books in narrow tiers of shelves; otherwise 
the space would not be sufficient for one-half the 
number, and as it is, the room is wholly unfit and 
inadequate for the purpose required. 

From this room, Professor Morse, the inventor 
of the telegraph, transmitted the first official tele. 
gram. A wire had been laid from Washington 
to Baltimore, and the young inventor, surrounded 
by a group of prominent men, manipulated the 
instrument which conveyed the news to Balti- 
more of the election of President Polk, in 1844. A 
nephew of the famous inventor, Mr. W. H. Morse, 
is one of the assistant librarians to-day, and an 
efficient, faithful custodian of this valuable public 
property of our government. A graduate of Yale, 
well versed in library work from long experience, 
courteous and painstaking, he occupies a position 
not easily filled by another man. 

The Supreme Court library to-day contains 
about 140,000 volumes. Its value, as set by con- 
servative judges, is not far from $400,000. The 
library contains two sets of all State reports, two 
sets of English reports, and as high as five and 
six duplicate United States reports. There are 
also many valuable text-books and treaties upon 
the different subjects of the law not now obtain- 
able, and of almost priceless value. 

The law library was formerly a part of the con- 
gressional library and occupied that part of the 
capitol building known as the old library. In the 
Thirteenth congress, October 21st of the year 
1814, a resolution was offered in congress to pur- 
chase the law library of the late President Jeffer- 
son. By special act, January 30, 1815, congress 
voted for the purchase of the Jefferson library at 
the figure set by the administrators, $23,950, “to 
be paid in treasury notes of the issue ordered by 
the law of March 4, 1814.” 

In the Twenty-second congress, July 13, 1832, 
an act was passed for the purpose of increasing 
and improving the law library at large, and near 
the Supreme Court, but stipulating that it should 
continue a part of the congressional library, sub- 
ject to the same regulations and rules. An appro- 


priation was made of $5,000 a year for the pur- 
chase of books for the library of congress, and 
an additional $1,000 for the law library, for the 
term of five years, the selection of books for the 
law library to be under the direction of the chief 
In the Thirty-eighth congress the appro- 
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priation for the law library was increased to $2,000 PERJURY TOO COMMON. 
per year. —s 


In the Thirty-ninth congress an act was passed 
for the purchase of the library of the late James 
Petigru, and carrying an appropriation of $5,000 
for the purpose. 

From time to time the library has been increased 
by the addition of valuable works and the pur- 
chase of private libraries, until to-day it is, as 
before stated, one of great value and numbefs. 

In the year 1802, 1 learn from the records, that 
the salary of the chief of law librarians was two 
dollars per day; less than that received to-day 
by many of the sweepers about the building. The 
librarian was required to “ give bond in such sum 
as shall seem proper to the president of the senate 
and speaker of the house.” 

From 1870 to 1897, the salary of the chief was 
$1,500. In this year the new congressionai library 
was completed and fit for occupancy. Mr. Thomas 
H. Clark was appointed chief at a salary of $2,000 
per annum. This was increased in 1900 to $2,500. 
The salary of the librarian of congress, under 
whom is the assistant in charge of the law library 
proper, is now $5,000. 

It is very apparent that a new building, separate 
and distinct from the capitol, is necessary for the 
use of the Supreme Court and the law library 
will naturally follow that body in its location. A 
site opposite the congressional library has been 
talked of, and it is a matter of but a few years 
at least, when another beautiful edifice will be 
added to the number of capitol buildings at Wash- 
ington, for the occupancy of the Supreme Court 
and its library. The formation of new committees, 
as times and events in our history necessitate, is 
fast utilizing the room space of the great building, 
and the rooms in the part known as the terrace 
are unsatisfactory and will sooner or later be used 
for other purposes than as committee rooms. 

The erection of a modern structure in harmony 
with the dignity of the highest tribunal of our 
government, the Supreme Court of the United 
States, with commodious quarters for the valuable 
library so essential to its existence, seems proper 
and consistent, for, as time advances and with it 
the growth of our nation, the necessity of such a 
building is apparent. 

Washington, D. C. Frep T. LINcoLn. 

—— 

Requiring a horseshoer to practice the business 
of horseshoeing for four years, and submit to an 
examination by a board of examiners, and pay a 
license fee for the privilege of exercising his call- 
ing, is held, in Bessette v. People (Ill. [56 L. R. A. 


558]), not to be within the police power of the 
State. 





“ Swearing falsely is as common among a certain 
class of people as their opportunity to swear before a 
court,” said his honor. “ The mothers of these chil- 
dren have not told the truth. Perjury is becoming 
altogether too common. I have seldom had the 
opportunity to try a case in which there has been 
no perjury.” 

Judge Horton is represented as giving expression 
to the above, by the Chicago American of August 2d, 
while presiding in the juvenile court. If the 
judge speaks truly, and his veracity can not be ques- 
tioned, this is a grave matter, and those who have 
the power should make an effort to correct it. An 
oath is to call God to witness the truth of what we 
say, therefore one must believe in God before he can 
have any conception of the sancitity of an oath, and 
what are we doing as a nation to make our children 
believe in God? Rather are we not doing much to 
belittle that faith? Have we not eliminated God and 
everything that counts for Him from our national 
educational system? ‘This very fact is an object les- 
son. If God is so necessary that justice may prevail 
between man and man, why exclude Him from our 
educational system? It is not more necessary for 
the safety of the republic that our citizens can read 
and write than it is that our citizens may realize the 
sacredness and sanctity of an oath. Ignorance of 
letters would never disrupt the nation, but perjury 
most certainly will. 

But, it is said, let the parents attend to this matter. 
Now, the fact, is the parents do not, and probably 
will not. Is the State, then, to remain indifferent to 
the remedy, and do nothing but complain of usual 
perjury by its public officials? 

Is not the very existence of a juvenile court a 
severe stricture on our system of national education? 
Are we not merely experimenters with expediencies 
beause we are unwilling to recognize an essential 
and a fundamental truth? 

One of the resolutions adopted at the convention 
in Minneapolis of the National Education Associa- 
tion, last July, reads as follows: 

“We regard true education as inseperable from 
morality, and believe the public school the recognized 
agency to make this relation binding. We urge pub- 
lic school authorities of the country, teachers and 
parents to give strict attention to moral instructions 
in our schools as the true foundation of character 
and citizenship. Every consideration of good public 
policy and healthful social conditions point to the 
necessity of such instructions.” 

This is certainly a confession of failure in our 
public school system, but it took seventy-five years 
of Catholic agitation before our public school 
authorities became aware of the fact, and unless we 
are greatly mistaken it will take many years more 
experimenting with morality before anything prac- 
tical is done. 

We take the above from the Monthly Calendar of 
St. Mary’s Church, which is published by the author- 
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ity of Rev. E. A. Murphy, pastor. It is, perhaps, not 
technically correct to say perjury is too common, for 
strictly speaking, there should be no such thing as 
perjury. It ought to be made odious. A person who 
commits perjury should be treated worse than a 
horse thief. If perjury is allowed to go unpunished, 
ncbody’s life or property is safe. It is seldom a per- 
son guilty of perjury is ever convicted.— Chicago 
Legal News. 
a on 


CONCERNING SOLICITORS’ GOWNS. 


The following account of proceedings in the 
County Court of Brentford on the 11th inst., is given 
by the Daily Mail: 

During the hearing of judgment summonses before 
his honor Judge Shortt, K. C., a solicitor, a stranger 
to the court, rose, ungowned, and said that he was 
for the plaintiff in the case under consideration. 

For a few moments the judge gazed at him in 
silence, and then inquired, “Who and what are 
you?” 

“T am a solicitor, sir,” replied the lawyer in a tone 
of surprise. 

“Oh, next case; this is struck out,” remarked the 
judge. 

For a-few seconds the solicitor stood stupefied, and 
then ejaculated, “ What is that for?” 

“Don’t interrupt the business of the court,” said 
his honor. 

It being privately explained to the solicitor that his 
honor made it a practice never to hear counsel or 
sclicitors unless they were fully gowned, he ex- 
claimed, “It is very hard.” 

“What is:that you say?” demanded the judge; 
“you had better be very careful; I can send you to 
prison.” ~ 

The solicitor rose atid walked out of court,.say- 
ing-in an audible “aside” as he went, “I should like 
to see vou do it.” 

The judge, with outstretched hand, called out, 
“Usher arrest that man.” 

Immediately two officers sprang forward to do his 
bidding, and in a few moments the solicitor, who had 
by this time left the court; was brought back. 

’ “Don’t: hurt him, but take him to some’ room 
where he can think it over,” said the judge. 

As the officers were removing the. solicitor to 
another part of the building, he exclaimed: “I am 
a good subject and a solicitor. I did not know the 
practice of this court.” 

“ What is that?” demanded the judge. ° 

“TI did not know the practice of this court,” 
faltered the solicitor. 

“It is very easy to learn, and you should have donc 
so,” retorted the judge, adding impressively: “As 
long as I am here everyone shall keep order, from 
the highest counsel to the lowest litigant.” 

“Tam very sorry,” said the lawyer. 

“You don’t appear to be very sincere ‘in’ your 
apologies; perhaps you had better be kept in custody 
a little longer, ” retorted the judge. 








“I offer you my sincere apologies, then, your 
honor,” said the solicitor after some hesitation, 

“Humph! You had better repeat that,” said Judge 
Shortt. The unfortunate lawyer did so, whereupon 
his honor remarked: “ You can now quietly leave the 
court.” 

The solicitor walked out, declining to furnish his 
name to the reporters.— Solicitor’s Journal (Lond.), 
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BANKRUPTCY. 


Tue Court Has Nor Jurispiction To ENTERTAIN 
THE PETITION oF A LuNaTic, FILED By His Com- 
MITTEE, TO BE ADJUDICATED A BANKRUPT. 


Unitep States District Court—SouTHErn Dis- 
TRICT OF New York. 
September, 1902. 


In the Matter of JosepH EISENBERG. 


Edward Kaufmann, for petitioner; Blumenstiel & 
Hirsch, for creditors. 


ApaMs, J.— This is the return of an order to show 
cause why some of the creditors of a lunatic should 
nox be restrained from prosecuting certain actions at 
law now pending in the courts of the State of Mary- 
land against the committee of the person and estate 
of the alleged bankrupt, wherein the sum of $800 
belonging to the estate of the alleged bankrupt has 
been attached. 

The committee, Abraham H. Eisenberg, who was 
appointed by order of the Supreme Court of this 
State on the 23d day of July, 1902, filed the petition 
in bankruptcy on behalf of the lunatic, and an ex 
parte adjudication made in the ordinary course, but 
now the attaching creditors appear specially ard 
claim that the court did not have jurisdiction to 
entertain the petition and make the adjudication. 

The question presented is apparently a novel one. 
no authorities having been found which pass upon 
it No direct provisions were made in the act for 
proceedings by or against lunatics excepting under 
section 8, where it is provided that the death or 
insanity of a bankrupt shall not abate the proceed- 
ings, but the same shall be conducted and concluded 
in the same manner, so far as possible, as though he 
had not died or become insane. 

It is provided in section 4a that any person who 
owes debts, except a corporation, shall be entitled to 
the benefits of the act as a voluntary bankrupt, and 
such general language would seemingly include the 
case of a lunatic, but a later section, section 59a, pro- 
vides that any qualified person may file a petition to 
be adjudged a voluntary bankrupt, and the broad 
language of the earlier section is thus limited in 4 
manner which would apparently exclude a lunatic, 
who manifestly is not qualified to perform the duties 
and assume the burdens and obligations which ac- 
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company the benefits to be derived from the act. 
For example, a primary requisite on the part of those 
seeking the aid of the act is their willingness and 
ability to surrender all their property for the benefit 
of their creditors, and it would be obviously im- 
possible for a ‘person non compos mentis to make a 
yalid surrender. And it would be equally impossible 
for his committee in this case to make such a sur- 
render, because the title under the laws of New 
York remains in the lunatic, the committee being 
merely a baliff to take charge of the lunatic’s prop- 
erty and administer it subject to the direction of the 
court appointing him (Matter of Application of Otis, 
101 N. Y. 580; Pharis v. Gere, 110 N. Y. 336; 
Matter of Strasburger, 132 N. Y., 128; Kent v. West, 
33 App. Div. 112). The lunatic, moreover, evidently 
could not perform the duties devolved upon him by 
section 7 of the act, nor be subjected to me exeat or 
contempt proceedings, and the committee obviously 
could not properly be substituted for him in any of 
these or other matters which would demand the per- 
sonal attention or responsibility of a bankrupt. 

In the English Bankruptcy Acts special provisions 
have been made with respect to proceedings involv- 
ing the estates of lunatics, yet the administration of 
the law has been beset with difficulties and doubts 
still exist with respect to the validity of adjudications 
against lunatics (Williams’s Bankruptcy Prac. [7th 
ed.] pp. 5, 61, 350, 370, 440, 457, 458). In In re Farn- 
ham (a lunatic) (Ch. Div., 1895, v. 2, 799), decided 
in 1895, it was assumed, for the purpose of disposing 
of a property question, that the lunatic had been 
validly adjudicated a bankrupt. That was an in- 
voluntary case, in which an adjudication was made 
after the lunacy was found by inquisition. In con- 
sidering the matter, the court said that the trustee in 
bankruptcy took the estate subject to the powers of 
the judge in lunacy under the Lunacy Act of 1890. 
That act conferred upon the judge similar powers 
with ‘respect to the lunatic’s estate to those con- 
ferred by statute upon the Supreme Court of this 
State, which appointed this committee, and, by 
analogy, as the property here remained in the pos- 
session of the Supreme Court of the State and the 
committe was only its agent, not the agent of the 
lunatic, no proper action could, in any event, be taken 


without that court’s direction, which would defeat 


Hotes of Cases. 


Bill-boards — Cities — Charter — Ordinances.—— In 
Gunning System v. City of Buffalo, decided by the 
Appellate Division, New York Supreme Court, 
Fourth Department, in July, 1902 (77 N. Y. Supp. 
987), it was held that, under a charter authorizing 
a city to enact such ordinances as should be deemed 
expedient for the good government of the city and 
the promotion of peace and good order, a city has 
power to enact an ordinance prohibiting the erec- 
tion of bill-boards of more than a specified size. 
The court said: 


The action was brought to restrain the city of 
Buffalo and its board of fire commissioners from 
tearing down and interfering with certain bill or 
advertising sign boards erected and about to be 
erected by the plaintiff in the city of Buffalo. The 
case has been in this court before on appeal from an 
order denying an injunction pending the action. 
We then held the injunction should be granted, 
and the defendants restrained, until the action was 
tried (62 App. Div. 497; 71 N. Y. Supp. 155). The 
trial has now been had, resulting in a judgment 
dismissing the complaint and dissolving the injunc- 
tion, and it is from that judgment this appeal is 
taken. 


Upon the former appeal we did not examine or 
pass upon the questions whether the common coun- 
cil of the city of Buffalo had power to adopt the 
ordinance involved, or whether the structures com- 
plained of were included within the prohibition of 
the ordinance. We left those matters to be deter- 
mined in the trial court, when the case should come 
on to be considered there. We considered only the 
question whether, upon the record then before the 
court, a case was made which justified the fire com- 
missioners in destroying the structures as common 
nuisances, under the provisions of the ordinance 
(page 409). We concluded that during the pend- 
ency of the action the defendant should be restrained 
from destroying the structures. Upon the trial a 
large volume of evidence was taken, and the court 
decided that the structures were common nuisances, 





that the city had power to pass the ordinance; that 
| it was a reasonable police regulation in the interest 


this committee’s action. I do not think, however, | of the general welfare and good government of the 
that the decision need rest upon the absence of such | city and its inhabitants, and its enforcement was 


direction. 
It must be assumed that congress was familiar 
with the difficulties that would be encountered by 


| required to abate and prevent such nuisances. 


We 
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bea: not deem it necessary to enter into an extended 


review of the evidence or consideration of the law, 


the courts in attempting to administer in bankruptcy | in view of the decision of this court and the Court 


the affairs of lunatics, and did not intend to include 
cases other than those mentioned in section 8, where 


frovisions is made for the continuance and settle- | 
ment of estates of which the courts had acquired | 


jurisdiction before the insanity occurred. 

I conclude that the court did not obtain jurisdic- 
tion in this matter and that the adjudication must be 
Set aside and the motion for the restraining order 
denied— N. Y. Law Journal. 


of Appeals in the case of the City of Rochester 
v. West (29 App. Div. 125; 51 N. Y. Supp. 482; 
affirmed, 164 N. Y. 510; 58 N. E. 673; 53 L. R. A. 
548; 79 Am. St. Rep. 659). It was there held that 
the legislature had power to authorize the city to 
| pass a similar ordinance; that the charter authorized 
the adoption of the ordinance, and it should be en- 
| forced. In that case the charter expressly author- 
‘ized the passage of such an ordinance. We think 
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like authority, though not in express terms, was 
given to the city of Buffalo by its charter. In the 
Rochester-West case the court said that the obvious 
purpose of the legislature was to allow the city of 
Rochester to provide for the welfare and safety of 
the community in the municipality, and that the ordi- 
nance there in question was within such purpose. In 
this case the charter of Buffalo expressly authorized 
it to enact such ordinances as should be deemed 
expedient for the good government of the city and 
the promotion of peace and good order. These ex- 
pressions are quite similar to the welfare and safety 
of the community. The court very properly held 
that authority was given the city to adopt the ordi- 
nance in question by the provision of the charter. 
These structures in question were covered by the 
language of the ordinance, fairly construed. The 
finding that for the reasons stated the structures 
were common nuisances was supported by the evi- 
dence. We regard the Rochester-West case as de- 
cisive of the questions involved in this case, and as 
requiring an affirmance of this judgment. 


Statute of Frauds — Sale of Lands — Oral Agree- 
ment for Reconveyance— Part Performance.— In 
Hurley v. Donovan, decided by the Supreme Ju- 
dicial Court of Massachusetts in September, 1902 
(64 N. E. 685), it was held that an oral agreement 
between a grantor and grantee of land, whereby 
the latter is to reconvey to the former upon pay- 
ment by him of money lent, with interest, is an 
agreement for sale of land, within Pub. St., chap. 
78, sec. 1, cl. 4 (Mass.), providing that no action 
shall be brought upon an oral agreement for sale 
of land. 

It was further held that an oral contract to re- 
convey land upon payment of money lent, and to 
keep down the interest on a prior mortgage until 
such reconveyance is made, is not separable so as 
to allow an action for breach of the agreement to 
keep down interest, the other part of the contract 
being within the Statute of Frauds (Pub. St., chap. 
78, sec. 1, cl. 4). 

The rule was laid down that where a contract is 
partly within the Statute of Frauds and partly not, 
and the part within the statute is voluntarily per- 
formed, an action may be maintained on the part 
not within the statute, though both parts were 
originally inseparable. 

It was decided that although upon proof that an 
absolute deed was executed pursuant to an oral 
agreement as security for a loan, and upon repay- 
ment of the loan, equity will compel a reconveyance, 
the grantor in an absolute deed cannot by an oral 
agreement reserve such title in the land conveyed as 
will entitle him to maintain an action of slander of 
title against the grantee for saying that he, the 
grantor, has no title to the property, since such an 
action would be an indirect enforcement of a con- 
tract which the Statute of Frauds declares shall 
not be enforced. The court said, in part: 

So far as the courts in contract are concerned, 








the agreement to reconvey the land on payment of 
the money lent, with the interest stipulated for, is 
plainly an agreement for the sale of land, within 
Pub. St., chap. 78, sec. 1, cl. 4, on which, by the 
terms of that act, “no action shall be brought.” 
The agreement to keep down the interest on the 
first mortgage cannot be sued on as a separate part 
of a divisible contract (Irvine v. Stone, 6 Cush. 508; 
McMullen v. Riley, 6 Gray, 500; Gould v. Mansfield, 
103 Mass. 408, 4 Am. Rep. 573; Dowling v. McKen- 
ney, 124 Mass. 478). It does not come within the 
cases in which such a recovery has been allowed, 
Where the plaintiff has done work in consideration 
of the defendant’s promising to do two things, the 
promise to do one being valid, the promise to do the 
other being within the Statute of Frauds, it has 
been held that the plaintiff can, if he chooses, forego 
all rights by reason of having been promised the 
two things, and enforce the performance of the one 
for which the promise is valid, as in Rand v. Mather 
(11 Cush. 1; 59 Am. Dec. 131). There are other 
cases where there is a contract containing “ several 
stipulations having reference to distinct objects and 
imposing distinct duties, some of which can and 
some cannot be enforced,” in which it has been held 
that one of the separate contracts not within the 
statute can be enforced, although some are within 
the statute and cannot be enforced, as in Friend v. 
Pettingill (116 Mass. 515). But in the case at bar 
the promise is part of one inseparable contract, 
namely, the contract to reconvey the land on being 
paid the money lent, and until then to keep down 
the interest on the prior incumbrance. It is like an 
agreement to buy a cargo of coal, and pay for its 
transportation from Philadelphia to Boston, which 
was under consideration in Irvine v. Stone (6 Cush. 
508); and like the agreement to sell flats and fill 
them to a specified grade, and to sell land and pay 
a sewer assessment, in question in Page v. Monks 
(5 Gray, 492), and in Carr v. Dooley (119 Mass. 294). 
In such cases, so long as the part of the contract 
within the Statute of Frauds is unexecuted, no part 
of the contract can be enforced, as was held in 
Irvine v. Stone (6 Cush. 508). It has been held that 
when the parties have voluntarily executed the part 
which is within the prohibition of the statute the 
promise to do something not within the statute, made 
in consideration of that which is within the statute, 
can be enforced (Page v. Monks, 5 Gray, 492; Carr 
v. Dooley, 119 Mass. 294; and see Wetherbee v. 
Potter, 99 Mass. 354). Had the defendant in the 
case at bar voluntarily reconveyed the land, but 
omitted to pay the interest on the first mortgage, 
the plaintiff could have recovered for breach of that 
agreement if it is conceivable that any damage could 
have been suffered from the breach of that agree- 
ment as a separate contract under those circum- 
stances. But in these cases, so long as the defendant 
does not voluntarily perform the part of the agree- 
ment, which is within the statute, no action can be 
brought on the promise, which is not within the 
statute, and which is an inseparable part of one con- 
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tract, as was decided in Irvine v. Stone (6 Cush. 
508), and McMullen v. Riley (6 Gray, 500), where 
no part had been performed; and, as was laid down 
in Page v. Monks (5 Gray, 492, 496), and Wetherbee 
y. Potter (99 Mass. 354, 361), where the part which 
could not be enforced had been performed. In the 
case at bar it is plain that the plaintiff cannot stand 
any better by suing twice, once to recover the land. 
and a second time to recover the damages. Whether 
he can sue twice or not we do not decide; but, if he 
can sue twice, he cannot stand any better in the 
second action than if he had included his claim for 
damages in his first suit. The compulsory convey- 
ance made by the defendant in obedience to a decree 
of the Superior Court in the suit in equity does not 
bring the case within Page v. Monks and Wetherbee 
y. Potter, and put the plaintiff in the same position 
as he would have been in had the defendant volun- 
tarily performed the agreement so far as it was 
within the Statute of Frauds. 

It remains to dispose of the count in tort. Assum- 
ing, in favor of the plaintiff, that this count contains 
the necessary allegations of a count for slander of 
title, we are of opinion that here also the Statute of 
Frauds is a defense. The ground on which it is 
contended that the plaintiff has a title is that, if the 
defendant had refused to perform the agreement 





after the plaintiff had conveyed the land to him by | 


an absolute deed, and had set up that that agreement 
was not enforceable, equity would have compelled 
the defendant to reconvey the land on the plaintiff's 
paying the money for which the land was to be 
security. Whether in such a case equity enforces the 
oral agreement or gives a remedy outside that agree 
ment is not material. In such a case equity compels 
the defendant to reconvey the land on payment of 
the money due to the plaintiff, to prevent the com- 
mission of a fraud by retaining property, obtained 
under an oral agreement within the statute, without 
paying for it (Glass v. Hulbert, 102 Mass. 34, 35, 36; 
3 Am. Rep. 418; Campbell v. Dearborn, 109 Mass. 


| as to the conduct of his cases in court. 
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The Trial Lawyer’s Assistant in Criminal Cases. 
By Henry Hardwicke. Albany, N. Y.: Banks 
& Co., 1902. 

In this compact little work, the well known 
author of “ The Art of Winning Cases,” “ Oratory 
and Orators,” etc., has given to the profession 
another book of great practical value; indeed, this 
is the great feature of all of Mr. Hardwicke’s 
works. His long experience as a trial lawyer in 
both civil and criminal cases, has enabled him, 
when writing for the profession, to choose his 
subjects and treat them in the most advantageous 
way. Not only has he in this, his latest work, 
stated with admirable brevity the substantive law, 
but he has in many instances stated the principles 
of pleading, practice and evidence in difficult 
cases. The principles of the law of evidence; the 
most approved methods of preparing criminal 
cases; the suggestions as to topics for discussion, 
both for the prosecution and defense, and much 
other valuable information for the trial lawyer, 
make this book a most useful addition to the 
library of every ambitious practitioner in the coun- 
try. In his admirable introduction, Mr. Hardwicke 
has given much excellent advice to the trial lawyer 
The matter 


|is arranged in alphabetical order; hence, any sub- 


ject may be easily found. It can be said with 
truth, that there is hardly a superfluous line in the 
book. 


The following interesting sketch of Mr. Hard- 


| wicke appeared in the “ Successful American” for 


130; 12 Am. Rep. 671; Maddison v. Alderson, 8 App. | 


Cas. 467, 476). 


the slander of which he can maintain an action for 


‘damages, if the defendant maliciously says that he 


has not a title. The only title which the plaintiff 
has in that case is under an oral agreement, and the 
Statute provides that on that oral agreement “ 
action shall be brought.” It is true that it has been 
decided that equity can prevent the grantee from 
keeping the property without paying for it, to pre- 
vent the perpetration of fraud; but what the plaintiff 
now asks is that we should go one step farther and 
cast the defendant in damages, because he mali- 
ciously denied that the plaintiff had a title under the 
oral agreement. We are of opinion that we cannot 
take that step; that would be to enforce indirectly 
the oral agreement, and what the statute directly 
forbids cannot be indirectly enforced—N. Y. Law 
Journal. 


September last: 

Henry Hardwicke, whose excellent training and 
long experience while associated with leading law 
firms, has made him an efficient and capable advo- 


<A eaee f | cate, while his firm adherence to the dictates of 
Although the plaintiff in such a case has a right | 


in equity to get back his quarry, he has no title for | 


no! 





professional ethics has gained him universal re- 
spect in the metropolis, was born in Newport, Vir- 
ginia, on September 30, 1861. His father is Dr. 
James K. Hardwicke, then an eminent physician 
of that city, and his mother, now deceased, was 
Martha J. Hardwicke. The son’s education was 
chiefly acquired in the common and private schools 
of Virgima and North Carolina, but all of his 
studies from early boyhood were undertaken with 
the idea of preparing himself for the legal pro- 
fession, which he chose as his walk in life when 
he was but eleven years old, for even at that early 
age Mr. Hardwicke had displayed marked abilities 
as a student and a determined purpose seldom 
found in one of his years. 

He was but fourteen years of age when he was 
madé deputy register of deeds in Madison county, 
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North Carolina, whither he had removed, and was 
but eighteen when the position of deputy clerk 
of the Superior Court of the State came to him. 
At the age of nineteen he was made special deputy 
collector of internal revenue. At the age of 
twenty-four he received a flattering vote for attor- 
ney-general of North Carolina, and a few years 
later was appointed supervisor of the census for 
the western district of North Carolina — ar official 
record the equal of which is probably not to be 
found in the archives of any other State in the 
country. 

Fitted not only by his deep study and thorough 
insight into the intricacies of the profession, but 
the various official positions which he had held, 
Mr. Hardwicke was licensed to practice law by 
the Supreme Court of North Carolina in 1883, but 
he soon removed to New York city, where he 
acquired an extensive practice, and was, on the 
first day of January, 1897, appointed assistant dis- 
trict attorney of ‘New York county, in which ca- 
pacity he served for one year under Judge W. M. 
K. Olcott, and tried some of the most important 
cases that came under the jurisdiction of the office. 
Among the most notable of these was the trial 
of the American Cigarette Trust, one of the most 
important criminal cases ever before courts. 

In this case, Hon. Joseph H. Choate, Hon. 
Daniel G. Rollins, ex-district attorney of New 
York; Mr. W. W. Fuller, attorney for the Ameri- 
can Tobacco Company, and Messrs. Ondin and 
Oakley appeared for the defense. The jury dis- 
agreed, and a mistrial was the result. Ten of the 
jurors were for conviction and two for acquittal. 
Mr. Hardwicke also appeared for James FE. Bare- 
more, who had been pronounced insane by some 
of the most eminent alienists in this country. After 
many contests he won for himself a national repu- 
tation by having Baremore released from the 
insane asylum where he was confined, although 
the experts in the case had sworn that he was 
incurable. 

Mr. Hardwicke began his political career at an 
early age; and, when but seventeen, made a speech 
putting George B. Everett in nomination for 
presidential elector for the State-at-large in the 
North Carolina Republican convention. At twen- 
ty-four he received the vote of the delegates from 
about fifty counties in the Republican convention 
for attorney-general of the State. He is at present 
the president of the Useful Knowledge Publishing 
Co., and is a member of the Bar Association of 
the city of New York, the New York Historical 
Society, the New York Genealogical and Bio- 
graphical Societies, the American Authors’ Guild 
and the Republican Club of the city of New York. 
Mr. Hardwicke was recommended for the position 











of attorney-general of the United States by United 
States Senator Pritchard, of North Carolina, Gen- 
eral James Grant Wilson, and many members of 
the New York bar. 

Mr. Hardwicke has also achieved distinction jn 
the field of literature as author of “The Art of 
Winning Cases, or Modern Advocacy,” “The Art 
of Living Long and Happily,” “The History of 
Oratory and Orators,”* “The Art of Rising in 
the World,” and “The Art of Getting Rich,” all 
of which attracted widespread attention, had a very 
extensive circulation, and are still enjoying a steady 
sale, and received the hearty commendation of the 
press of the country. 

Mr. Hardwicke is at present connected with the 
law firm of Messrs. Campbell & Hance, of 22 
Broadway, New York 

He was married in 1889 to Miss A. L. C. Cor- 
nell, of Somerville, New Jersey. They have two 
children. 


Mason on Highways. By Herbert Delavan Mason, 
Albany N. Y.: Banks & Co., 1902. 


This is a new Manual of Highway Law, which, 
in view of the rapid spread of public interest in 
the subject of road improvement, is very timely. 
The so-called good roads agitation has rendered 
necessary the dissemination of accurate, authori- 
tative information with reference to highways and 
the methods provided by the legislature for their 
systematic and permanent improvement. Lawyers, 
boards of supervisors, village trustees, town boards, 
commissioners and overseers of highways, owners 
of automobiles and bicyclists, are vitally interested 


in these statutory provisions with reference to 
highways. The book under review fully meets 
this need. It is up to date in all respects, con- 


taining, among other important highway matters, 
the Highway Law of the State of New York and 
all constitutional and general statutory provisions 
relating to highways, highway officers, their powers 
and duties, sidepath and county roads, including 
the so-called Good Roads Law of 1808, all as 
amended to the commencement of the legislative 
session of 1903, together with annotations and 
forms and numerous cross-references to independ- 
ent highway statutes, contained in an appendix. 
Among other subjects fully treated are county 
supervision of highways, grade crossings, duties 
and powers of officials, highway assessments, lay- 
ing out of highways, methods of securing State 
aid under the two systems provided by the legisla- 
ture, liability for defective highways, trees and 
fences, the new law of the road, automobile regis- 
tration, bridges and ferries, etc., etc. Lawyers 


will be especially interested in the full table of 
cases, and the carefully prepared forms will be 
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found invaluable to them, as well as to all officials 
charged with the administration of the highway 
laws. The author has carefully looked up the 
derivation of each section of the highway law and 
found many sources of derivation of same not 
noted by other authors, a matter of great import- 
ance to the practitioner in determining the weight 
of older decisions. The many errors of other 
writers have been avoided by careful reference to 
the Session Laws. The index has been prepared 
with especial care, and will be found many times 
larger and more complete than any other. The 
forms, too, have been brought thoroughly up to 
date, and include many not attempted by other 
writers. Besides the very exhaustive index, will 
be found an elaborate table of cross-references, a 
feature which must be very acceptable to commis- 
sioners as well as lawyers who have heretofore 
had no key to the very unsystematically arranged 
and confusing highway law; also particularly use- 
ful in giving proper references to isolated, general 
and special statutes supplementary to and some- 
times controlling of or contrary to the highway 
laws. 

We cheerfully commend “ Mason on Highways” 
to all who are interested in the subject, of which 
it so fully and carefully treats. 


Edited 
Albany, 


Bliss’s Annotated Code of Civil Procedure. 
By George A. Clement. Fifth edition. 
N. Y.: Banks & Co., 1902. 


Bliss’s Code has always been the standard code; 
it has stood the test of twenty-five years’ use by 
the bench and bar and has been generally given 
the precedence for reliability, accuracy and com- 
pleteness. In this new fifth edition, the general 
plan and scope of the work has been carefully 
maintained. The sections of the code are brought 
down, as amended, to 1903, preceded with the year 
of amendment, and at the end of each section 
is a specific reference to the session laws and 
chapter. The annotations of the last edition have 
been revised and stricken out where superseded 
by positive changes in the law, and have been 
preserved and inserted where of possible informa- 
tion and value. The decisions construing the 
different sections have been added down to and 
including those published to May 1, 1902, and in 
many cases, those of value to the first day of July, 
1902 and in some cases even later. The notes are 
the latest. General laws are cited or referred to 
throughout the work, and in such important stat- 
utes as the Transfer Tax Law are inserted at 
length, with exhaustive annotations. The appendix 
contains an entirely new feature, viz.: a combined 
table and special index arranged alphabetically 
according to the subject matter of the different 





sections of the code, and showing at a glance all 
the sections where the particular subject is con- 
tained or referred to, and a brief reference to all 
other general statutes relating to the same subject, 
in force January 1, 1903, with numerous and valu- 
able cross-references. The value of this special 
feature can hardly be overestimated. There is also 
a skeleton index to the first two volumes, and a 
complete exhaustive analytical index to the entire 
work at the end of the third volume, covering 
fully the subjects of the respective sections of the 
code, as also of the notes and of the acts on prac- 
tice, thus enabling any desired point to be easily 
referred to. 


Index Digest of the New York Supreme Court 
Reports. By Henry G. Danforth. Albany, 
N, Y.: Banks & Co., 1902. 


This work has been prepared on the same gen- 
eral plan as that followed in Danforth & Wickes’ 
New York Court of Appeals Digest, which has 
met with the general approval of the profession. 
It contains all decisions of the General Term and 
the Appellate Division, from 1869 to 1902, reported 
in Lansing, Thompson & Cook, Appellate Divi- 
sion, I to 64, inclusive; New York State Reporter, 
I to 105, inclusive; New York Supplement, 1 to 
71, inclusive, and Silvernail, five volumes, with 
table of statutes cited and table of cases affirmed 
or reversed. More than forty thousand cases have 
been digested, the points therein decided being 
stated as briefly as possible, having in view the 
importance of compressing the voluminous mat- 
ter into small and handy volumes. All cases on 
the same point, whether few or many, have been 
digested, thus enabling the lawyer to make selec- 
tions fitting the facts of the particular case as 
closely as possible; cases reversed as well as those 
affirmed are digested, and the, disposition of the 
cases by the Court of Appeals can be ascertained 
by a glance at the table of cases. It is a very useful 
book for every lawyer, printed in fine, clear type, 
on best quality of paper and bound in law sheep. 


The Plain Facts as to the Trusts and the Tariff. 
By George L. Bolen. New York: The Mac- 
millan Co., 1902. 


This is a book certain to find many readers at 
this particular time, when the subject treated is 
coming in for a large share of public attention. 
Mr. Bolen discusses briefly every phase and prin- 
ciple of the “trust” question, as well as the tariff 
and the railroad problem. Besides presenting new 
ideas, it summarizes practically all that has been 
written on these three important subjects. The 
chapter on municipal monopolies is similarly com- 





prehensive. Though the style is simple and con- 
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cise, the inquiry everywhere is searching. Foot- 
notes are packed with current facts, and black type 
headings to paragraphs bring out the discussion 
in clearest form. Both sides of controverted ques- 
tions are presented, and one or the other side 
taken, as reasons seem to preponderate. The wise 
course is sought, whether it be a middle one, or 
radical or conservative. Following the leading 
economists, the author is ready to examine fairly 
any doctrine taught, and to resort to departures 
in government action where clearly required by 
the public welfare, but in doing so would attach 
full weight to all considerations unfavorable to 
change. A feature of the book is its up-to-date 
view. Recent consolidation, and probable legisla- 
tion in the near future, are fully treated. The clos- 
ing chapter is a long one on the tariff question 
as it stands to-day. 


Curious Cases. A collection of American and 
English decisions. Selected by B. A. Milburn. 
Charlottesville, Va.: The Michie Company, 1902. 
The cases included in this volume have been se- 

lected, the author tells us, for their “ readability,” 
and the book is dedicated to “all lawyers who do 
not regard the law as a mere means of obtaining 
a livelihood, and who can find in law books recre- 
ation, amusement and the mirror held up to na- 
ture.” There are 118 cases in this collection, the 
opinions being mostly reproduced in full, and when 
not in full, the excisions are indicated by asterisks. 
Some of them are nctable because of the interest- 
ing facts and questioning law involved in them; 
others because of the breezy, humorous vein of the 
judges who wrote them. In the main, the selec- 
tions are excellent, and a great deal of recreation 
and amusement can be extracted from the volume, 
without half trying. Incidentally, no doubt, there 
will be a good deal of excellent law found in the 
collection, albeit some of the cases are rather 
ancient. 


The Government of New York: Its History and 
Administration. By William C. Morey, Ph. D. 
New York: The Macmillan Co., 1902. 


This is one of the excellent “ Handbooks of 
American Government” series, being published by 
the Macmillans. It gives a carefully prepared, 
brief and comprehensive survey of the government 
of the State of New York, including its historical 
growth, structural features and administrative 
work. Each chapter is prefaced by a list of refer- 
ences, pointing out some of the more important 
works and illustrative material bearing upon the 
subject of the chapter. The volume is intended to 


be not merely a text-book for pupils in school, but 
as a guide-book for all who wish a comprehensive 





—<—<—— 


survey of our State institutions and suggestions for 
a more thorough study of the subject. As such we 
heartily commend it to both the student and the 
general reader. 


Many Waters. By Robert Shackleton. New 
York: D. Appleton & Co., 1902. 


- This is another of the numerous class, of “ news- 
paper stories,” and one of the very best that we 
have seen. Its author is evidently a trained news- 
paper man himself. Apparently, the journal in 
part described is one of the “ yellows.” The book 
gives a fine insight into its inner workings— 
many glimpses behind the scenes —and the love 
story woven into the narrative is pure and sweet, 
Mr. Shackleton writes with power as well as skill 
Particularly strong is the tragic end of the city 
editor —a picture powerful and realistic enough to 
have been drawn from real life. “‘ Many Waters” 
is one of the most readable novels of the present 
season. 


The Days of the Son of Man. By Rosamond D, 
Rhone. New York: G. P. Putnam’s Sons, 1902. 


This is a beautifully written, sympathetic account 
of the life of Jesus, the Christ, in which, as the 
author says, “Some of the naked historic facts 
have been clad in imaginative garb.” The story is 
written as it might have been written by one who 
did not possess the so-called Messianic key. To 
quote from the preface: “ The writer has endeav- 
ored to see him through the eyes of his contem- 
poraries; to forget the creeds, dogmas and churches 
which have been built upon his name; and to look 
with candid eyes upon the young man whom we 
find, at the beginning of his career, seated upon a 
grassy hilltop teaching sweet lessons to adoring 
followers.” The entire narrative is characterized 
by a beautiful simplicity and vigor of style. The 
author has evidently read deeply, and has digested 
the wonderful story as few before her have done. 
The account of the several trials and final con- 
demnation to death of the King of the Jews will 
be particularly interesting to lawyers. It is writ- 
ten with great care, and is picturesque and vivid 
in the extreme. 


The Fortunes of Oliver Horn. By F. Hopkinson 
Smith. New York: Charles Scribner’ Sons, 1902 


There seems to be a general consensus of opil 
ion among critical readers of fiction that in this 
work the talented author-artist has given the pub 
lic his best. Perhaps the reason is to be found 
in the pretty well settled fact that it is, to some 
extent at least, autobiographical; just as Dickens, 
in David Copperfield, dréw largely upon his owt 
life experiences, so it is believed Mr. Smith has 
drawn aside the curtain of his own inner life. At 
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all events, it is written in admirable, almost flaw- 
jess style. A more charming picture than he has 
here given us of the south just before the war, 
we have never seen. The fortunes of an aspiring 
art student, the intellectual lights and shadows, the 
conquering over obstacles and the awakening of 
love are all set forth with a delicateness of touch 
and vividness of delineation that is thoroughly 
characteristic. Plot it has not, and it needs none. 
We commend it to the discriminating reader as a 
book of rare charm, finished style and pure heart 
interest. It is almost a classic. 


The Millionairess. By Juiian Ralph. Boston: 
Lothrop Publishing Co., 1902. 

Julian Ralph has done better work than “The 
Millionairess.” In it he has essayed to present a 
study of contemporary New York life, the central 
personage being Laura Lamont, a young woman 
of good breeding but morbid sensibility, who has 
inherited a vast fortune and finds not a little 
trouble in the proper expenditure of it. She is a 
member of the Beaux Arts Club, finding in its 
freakish proceedings relief from the monotony of 
existence. We think the author’s description of 
the initiation of a member in this club, the clever- 
est thing in the book, albeit, Mr. Ralph gives his 
readers not a few pleasurable moments. He _ has 
traveled widely and observed closely, doing work 
as a war correspondent that was brilliant in the 
extreme. But as a novelist he does not seem to 
shine with the same sure, steady light While the 
book abounds in what the newspaper men would 
call “good stuff,” it is somewhat lacking in 
coherency and the interest is not maintained 
throughout. 


The Way of Escape. 
garet Todd, M. D.). 
& Co., 1902. 


By Graham Travers (Mar- 
New York: D. Appleton 


Here is a strong, true, delicate, altogether ad- 
mirable piece of literary workmanship, fit to rank 
with the best of the year’s output. From the very 
opening chapter the interest of the reader is ex- 
cited and it is held throughout the 400 pages. The 
story deals with the love of Giles Willoughby, and 
depicts in a masterly manner the struggle between 
an early boyish love and a later one. There are 
many delightful touches, and not a few pathetic 
scenes. To give in detail the excellent plot would 
be to spoil to some extent at least the reader’s 
pleasure. It is a book to read and to keep, and 
to read again. 


——_>——_ 
Frances Charles, the young San Francisco author, 
whose “In the Country God Forgot,” published last 
spring, is now in its fourth edition, is at. work on 





Literary Hotes. 





Dr. Talcott Williams contributes to the Review of 
Reviews for October, a brilliant article on “The 
World’s Fiction for a Year,” including a summary 
of the latest statistics of literary output from all the 
civilized nations. 


Many will be pleasantly surprised to hear that 
the late Frank R. Stockton left the manuscript of a 
recently-completed novel, which will be worthy, it 
is said, to complete the long list of novels that be- 
gan with “ Rudder Grange,” in 1879, and, until now, 
was thought to have ended with “ Kate Bonnet.” 


“A Treatise on the Law of Intercorporate Rela- 
tions,” by Judge Walter C. Noyes, of the Connecti- 
cut Court of Common Pleas, will be published by 
Little, Brown & Co., Boston, in October. This book 
will treat fully of consolidation, corporate sales, 
leases and corporate stockholding or control, and of 
combinations. 


“Oldfield is a Kentucky Cranford” says the 
London Spectator in a long and appreciative review, 
“with a difference that the setting of outside things 
in which Mrs. Nancy Huston Banks puts her human 
figures is much more vivid than what we find in 
Mrs. Gaskell’s story.” Oldfield is already in its 
second edition. 


The four most popular novels, according to re- 
ports gathered from all large cities by the Book- 
lovers’ Bulletin for September, were “ Dorothy 
Vernon,” by Charles Major; “The Mississippi 
Bubble,” by Emerson Hough; “The Virginian,” by 
Owen Wister, and “In the Country God Forgot,” 
by Frances Charles. 


Mr. Rossiter Johnson writes appreciatively in the 
October Review of Reviews about Dr. Edward 
Eggleston, historian and novelist, who died at his 
Lake George home early in September. Perhaps 
more people remember Dr. Eggleston as the author 
of “The Hoosier Schoolmaster” than as the his- 
torian of American colonial life. 


Lippincott’s complete novel for October is 
“Fruit Out of Season,” by Mary Moss. This is the 
first work in fiction to appear in any periodical by 
Miss Moss, and that she is given the place of honor 
as novelist of the number indicates the quality of 
her work. The story deals without gloves with a 
social situation that is new, yet as possible as an 
every-day passion. 


There was a king once who upbraided his courtiers 
for paying excessive attention to ceremony. “ Your 
Majesty,” replied a courtier, “forgets that you 
yourself are only a ceremony.” This is practically 
the text of the article which W. T. Stead contributes 
to The Cosmopolitan for October on the real signifi- 
cance of the Coronation. Mr. Stead throws an 





another novel. 


interesting light on the King’s habits of life and 
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mental attitude toward his subjects and compares 
the state of democracy in Great Britain with the 
democracy of the United States. Even those who do 
not altogether agree with Mr. Stead’s conclusions 
always find him interesting as a writer, and “The 
Coronation and its Significance” is no exception to 
the rule. 


The career of the world-famous pathologist, Dr. 
Rudolf Virchow, of Berlin, is the subject of two 
articles in the October Review of Reviews. Mr. Os- 
wald Villard reviews Professor Virchow’s great 
and varied services to science and the State, and 
Dr. Henry Smith Williams describes “ Virchow the 
Teacher,” as he appeared before his pupils in the 
lecture room at Berlin. Both articles are illustrated 
with excellent portraits. 


Perhaps the most interesting character in the story 
of the American Revolution is Alexander Hamilton. 
A study of the man, his characteristics and guiding 
motives was prepared by John Fiske before his 
death, and appears as the leading article in the 
October Cosmopolitan. No paper could illustrate 
more clearly the difficulties through which the 
American Union had to pass on its way to the ex- 
cellence already attained and the perfection which it 
must ultimately reach. 


Little, Brown & Co. will introduce a new English 
novelist to the American reading public this fall. 
John R. Carling has written a story of adventure, 
“The Shadow of the Czar,” the scene of which is 





laid first in Dalmatia and afterwards at Slavowitz, | 
the picturesque capital of the old Polish principality | 
of Czernova. The romance deals with the claim | 
of the Princess Barbara to the throne, and the con- 
spiracy of the Duke of Bora, aided by Russia, to 
dispossess her of it. 


A succinet and unbiased statement of the points at 
issue in the famous “ Pious Fun” case now before 
The Hague arbitrators will be found in Mr. W. T. 
Stead’s article, entitled “The United States and 
Mexico at the Opening of The Hague Court,” in the | 
October Review of Reviews. It is an interesting | 
fact that the first case to be arbitrated by The Hague 
tribunal should be brought to it by two American 
nations, and that the matter involved should be the 
disposition of church funds. Portraits of the arbi- 
trators accompany Mr. Stead’s article. 





The late Mr. John Fiske left two volumes of 
essays ready for publication. They will be published 
at once by The Macmillan Company under the title 
Essays: Historical and Literary. They comprise the | 
only posthumous work completed and made ready 
fo: the press by Mr. Fiske himself before his death. 
The contents of the volumes will be, Thomas Hutch- 
inson, last Royal Governor of Massachusetts; 


Charles Lee, the Soldier of Fortune; Alexander 
Hamilton; Thomas Jefferson, the Conservative Re- 
former; James Madison, the Constructive States- 














man; Andrew Jackson, Frontiersman and Soldier; 
Andrew Jackson, and American Democracy Sixty 
Years Ago; “Tippecanoe and Tyler Too;” Danie 
Webster; Old and New Ways of Treating History; 
The Boston Tea Party; Evolution and the Present 
Age; John Milton; John Tyndall; Koschei the 
Deathless; The Story of a New England Town; 
Reminiscences of Huxley. 


Little, Brown & Co.’s fall fiction includes “The 
Pharaoh and the Priest,” translated from the 
original Polish of Alexander Glovatski by Jeremiah 
Curtin; “The Queen of Quelparte,” by Archer 
Butler Hulbert; “ Tower or Throne, a Romance of 
the Girlhood of Elizabeth,” by Harriet T. Comstock; 
“The Shadow of the Czar,” by John R. Carling; a 
new edition of “The Colonel’s Opera Cloak,” by 
Christine C. Bush; a new edition of “ Miss Bella- 
donna,” with additional chapters by Caroline Tick- 
nor; and a new book by the author of “ Miss 
Toosey’s Mission,” entitled “ Faithful.” 


Charles Marriott, the gifted author of “The Col- 
umn” and of a new novel entitled “Love With 
Honour,” is an Englishman whose natural taste for 
letters has asserted itself in spite of circumstances. 
Born at Bristol, in 1869, his family was originally 
a Flemish one, and it may have been from his an- 
cestors or from the associations of his boyhood’s 
hezunts that he imbibed a taste for things nautical. 
Indeed, but for defective eyesight a naval career 
had been decided for him. On leaving school, how- 
ever, he received two years’ training in a London 
art school, after which he followed the calling of a 
photographer in various parts of England. In view 
of this fact his new novel gains interest, inasmuch 
as the hero is himself a young photographer, whose 
various successes reap for him a very enviable posi- 
tion in the world. Mr. Marriott is now married and 
lives, with his family (consisting of two little girls), 
in a cottage by the sea in the beautiful country of 
Cornwall, England. 


Archer Butler Hulbert, the author of “ The Queen 
of Quelparte,” a romance of the Far East, just pub- 
lished by Little, Brown & Co., is a native of Ben- 


| nington, Vt., and a graduate of Marietta College, 


Ohio. In 1897 he went to Seoul, Korea, the pivot 
of eastern politics, as a representative of several 
American newspapers. There he obtained material 
for his novel. The queen of Korea was murdered 
in her palace at Seoul, October 5, 1895, in the belief 
that she was intriguing to put Korea into the hands 
of Russia. The palace was fired and only a frag- 
ment of her body —a little finger — remained to be 
buried in November, 1897. Russia did throw Korea 
over as a sop to Japan in 1898, and this talented 
American journalist, who was also editor of the 
“Korean Independent” at the time, was the first to 
announce to the world the withdrawal of Russia. 
Out of these stirring events Mr. Hulbert wrote 4 
vivid romance in which facts and fiction are intef- 
mingled. The title of the book, “The Queen of 
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Quelparte,” is derived from an island province of 
the little kingdom of Korea, called Quelparte. 
Realistic descriptions, weird legends and character 
sketching illumine a story of unusual interest. His 
editorship of the “Korean Independent” was ab- 
ruptly terminated by the governmental suppressior: 
of that paper. He returned to Ohio, where he at 
present resides. He has been touring Europe on a | 
bicycle in company with Mrs. Hulbert during the | 
past summer. ir 

The latest issue in The Macmillan Company’s | 
English Men of Letters Series is Frederic Harri- | 
son’s biography of “ Ruskin.” Among the other | 
yolumes on the press for early publication in the 
series are: “ Tennyson,” by Sir Alfred Lyall; “ 
Austen,” by H. C. Beeching; “Crabbe,” by Alfred | 
Ainger ; ‘ 
ing,” by G. K. Chesterton; “ Richardson,” by Austin | 








Dobson; “James Russell Lowell,” by Henry Van| 


Dyke; “ Ralph Waldo Emerson,” by George Edward | 
Woodberry; “ Benjamin Franklin,” by Owen Wis: | 
ter; “Matthew Arnold,” by Herbert W. Paul; 
“Whittier,” by Thomas Wentworth Higginson. 


The dramatization of “ Dorothy Vernon of Had- 
don Hall” is now having the finishing touch put to 
it by the author, Mr. Charles Major, and the drama- 
tis, Mr. James McArthur. Mr. McArthur, it will 
be remembered, was the dramatist of “ The Bonnie 
Brier Bush.” He was for many years the editor of 
the “Bookman” and is at present one of Harper 
& Brothers’ literary advisers. Mr. Charles Froh- 
mann is arranging for the production of the play 
and the announcement of the leading roles may be 
made at any moment. “ Dorothy Vernon” is on all 
the book lists as one of the two or three most popu- 


lar novels of the day, and Mr. Frohmann expects | 


“Hobbes,” by Sir Leslie Stephen; “ Brown- | 


| 





ture, he is a loyal champion of American letters, 
per se, eschewing the fashionable and affected 
mimicry of English stylists. The volume is frontis- 
pieced with a portrait of the heroine after an oil 
portrait. 


The Earl of Iddesleigh, the author of a new novel 
entitled “Luck O’ Lassendale,” is the son of the 
| famous English statesman, Sir Stafford Northcote, 
| whose prominent and successful part in the Abyssin- 
ian troubles won for him a viscounty. The present 
Lord Iddesleigh left Oxford to become his father’s 
secretary, so that he has had exceptional experiences 
in political affairs. In fact, it so happened that the 


| news of the coup d’etat reaching Sir Stafford North- 
Jane | 


cote’s residence during the absence of the minister, 
who was in attendance on the queen, his son and 
| secretary had the pleasant and notable task of calling 
upon Lord Beaconsfield, then prime minister, to con- 
vey to him the auspicious tidings. Born in Devon- 
| shire, Lord Iddesleigh has always been an ardent 
sportsman, in the best sense of the word — hunting, 
| fishing, shooting — he loved as a young man. His 
7 intellectual pastime has been the study of 
the best English literature. His first novel was pub- 
lished a few years ago, entitled “ Belinda 
Fitzwarren.” 


The Lothrop Publishing Company, of Boston, will 
bring out two strong novels early in October, 
“Eagle Blood,” by James Creelman, and “ Richard 
Gordon,” by Alexander Black. Mr. Creelman’s story 
is full of incident and excitement and a clever 
handling of an international motive. The hero is a 
titled young Englishman, who comes to America, 
and, under an assumed name, wins his way to for- 
tune and to the winning of a charming girl, and the 





deeper suggestion of the story lies in the slow, but 





to produce a play which will have fully as successful | sure, Americanizing of this British peer. Alexander 
arun as “When Knighthood Was in Flower.” | Black has written, by far, his best piece of fiction 
in the present volume. It is a bold, even daring, 
Nathaniel Stephenson, the author of a new and) handling of the love motive, yet essentially a noble 
characteristically American novel, is a native of | | book. The scenes center in New York and involve 
Cincinnati, where, in a rambling old house, he has | pictures of high New York social life, political and 
lived from childhood up, investigating the neighbor- | art circles. Both volumes are handsomely illustrated. 
hood with historical eyes, with the result that for | 
him the place bears much more significance than| Lewis and Clark are becoming names to conjure 
for others. His first novel, “They That Took the! with, and their latest appearance will be in a ro- 
Sword,” was a story of incidents of the Civil War| mance. Messrs. A. C. McClurg & Co. announce 
as witnessed in that city, and its inhabitants. His| the book for publication early in November, under 
new novel, called “The Beautiful Mrs. Moulton,” | the title “The Conquest: The True Story of Lewis 
differs entirely from his first. It depicts very | and Clark.” It is by Mrs. Eva Emery Dye the 
strongly the type of successful American business | author of a successful book dealing with the North- 
men, and the social evolution of his beautiful and | west, and those who have seen her story say it will 
ambitious wife, the heroine of the story. Apart from) set a new pace for American historical romance. 
the engaging interest of the story, Mr. Stephenson | This book may not be the great American novel 
has a method of handling his characters which has| we have been waiting for so long, but it certainly 
been well likened to that of Thackeray —he shows | looks as though it would be very near it. 
a markedly philosophical bent, and there is a goodly | “Human history is the greatest of dramas, and 
distribution of epigram throughout his pages. Per- | | the clearer the historic eye the greater the dramatic 
haps the most interesting and important character- | | portrayal. The characters of this book belong to the 
istic of Mr. Stephenson’s work is that, with an | | history of our country; heroes of the darkest days 
exceptionally thorough knowledge of English litera-| of the Revolution, heralds of the brightest days of 
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Independence. Out of scraps and fragments, dia- 
mond dust of the past, their deeds have been re- 
vealed, and lo! the old-time century is here with 
border armies hurrying by. Flint-locks gleam and 
sabres flash, and dangling fringes blend with uncut 
locks. 

“ Along the hilltops we follow the tawny paths 
of buffalo and Indian; from the same coign of van- 
tage we, too, look and signal to the future. No 
Indian now lays tribute on these roads; the way- 
worn emigrant has made them ours. 

“Clear and clearer, as the years go on, catch we 
under the dim forest shadows glimpses of a primitive 
people, mighty in ‘stature, courage and resources, 
battling like gods and demons for the future United 
States. Other lands record the drama of kings; 
ours is the drama of a people. A Homeric song, the 
epic of a nation, clusters around the names of Lewis 
and Clark and the border heroes of their time, and 
their story is the Iliad of the west.” 


Prof. Pelham Edgar, of Victoria College. Uni- 
versity of Toronto, has edited a one-volume edition 
of the works of Francis Parkman, which will be 
published this fall by Little, Brown & Co., under the 
title “The Struggle for a Continent.” Professor 
Edgar, with the aid of connecting notes, gives in 
the historian’s own language a continuous account 
of the struggle for the possession of the American 
continent, beginning with the colonization of Florida 
by the Huguenots, in 1562, and culminating in the 
fall of Quebec, in 1759. The volume includes 500 
pages, with maps, portraits of historical personages 
and other illustrations. For those who are not al- 
ready familiar with Parkman’s fascinating histories, 
this book is intended to serve as a valuable guide 
to the treasures which may be found in the works of 
America’s greatest historian. 


ee 
Legal Hotes. 


Payment of part of a judgment by a third person 
for the benefit of. the debtor is held, in Marshall 
v. Bullard (Ia. [54 L. R. A., 862]), to be a sufficient 
consideration for a release of the entire judgment. 


Dying declarations of a woman whom defendant 
is charged with killing by means of an abortion, 
are held, in Worthington v. State (Md. [56 L. R. 
A. 353]), to be admissible in evidence where they 
were accompanied by constant affirmation of ex- 
pectancy of death, and begging the doctor to save 
her, as she was dying, although he held out hope 
of recovery. 


The exemption of persons who have served in 
the Union -army or navy from the operation of 
the statute requiring all persons peddling goods 
outside of the city or town to pay a license tax, 
was held, in State v. Garbroski (Iowa [56 L. R. A. 
570]), to render the siatute void as in violation of 











$$$ 


the constitutional provision that all laws of a gen. 
eral nature shall have a uniform operation, and 
that no privileges or immunities shall be granted to 
any citizen, or class of citizens, which shall not 
equally belong, upon the same terms, to all 
citizens. 


A railroad company which ejects from its cars, 
at a station where his ticket expires, a drunken 
passenger acting in a boisterous manrer, using no 
more force than is reasonably necessary, is held, 
in Chesapeake & O. R. Co. v. Saulsberry (Ky. [56 
L. R. A. 580]), not to be liable for any injury which 
may result to him from his effort to pursue and 
re-enter the train. 


Justice Horace Gray, who retired from the 
United States Supreme Court last spring, died at 
Nahant, Mass., on September 15th, of paralysis, 
He was born in Boston, March 24, 1828, and was 
graduated from Harvard College in the class of 
1843 and from the law school in 1849. President 
Arthur commissioned him as associate justice of 
the Supreme Court. 


Signals at a private crossing are held, in Louis- 
ville & N. R.-Co. v: Bodine (Ky. [56 L. R. A, 
506]), to be required for a special ‘train running at 
high speed, when the crossing is’ peculiarly dan- 
gerous because a view of the approaching train is 
cut off until it is almost at the crossing, and the 
crossing is used, not only by the landowner, but 
by the public, and it has been customary for trains 
to give signals at that place. 


Machinery purchased for use in a permanent 
building under a contract that it shall remain the 
property of the seller, or on which, after it is 
placed in the building, a chattel mortgage is given 
by the purchaser to the seller, is held, in Ander- 
son v. Creamery Package Mfg. Co. (Idaho [56 
L. R. A. 554]), not to be subject to the lien of a 
real estate mortgage of date prior to the purchase 
of the machinery; and it is held that the mortgagee 
has a right of action to foreclose his chattel 
mortgage. ’ 


One who was tried and convicted in a Police 
Court, without a jury, of keeping a bawdy house 
in violation of a city ordinance, and who, on at- 
tempting to appeal from the conviction, was re 
quired to give a bond with approved surety, to 
secure her appearance in the district court, which 
she declined to do, tendering one signed by herself 
alone, which was refused, is held, In re Kinsel 
(Kan. [56 L. R. A. 475]), not to be unconstitu- 
tionally deprived of the right to jury trial, since 
the constitutional guaranty does not extend to 
prosecutions for the infraction of ordinances and 
local regulations passed under the police power. 


























THE ALBANY 


LAW JOURNAL. 373 














Injury to a passenger who, in attempting to have 
her baggage checked, is knocked down in a pass- 
ageway leading from the ticket office or waiting 
room to the baggage room, by cabmen who, in 
sport, are scuffling on the passageway, is held, in 
Exton v. Central Railroad Company of New Jer- 


sey (N. J. Err. & App. [56 L. R. A. 508]), to ren- | 


der the railroad company liable, where the occur- 
rence of similar conduct on the part of the cabman 
to the annoyance and injury of passengers was 
known, or should have been known, to the 
company. 


Damages for mere mental suffering caused by 


‘failure to promptly deliver a telegram are held, in 


Connelly v. Western Union Teleg. Co. (Va. [56 L. 
R. A. 663]), not to be recoverable either at com- 
mon law or under statutes imposing penalties for 
failure to promptly transmit and deliver telegrams, 
authorizing the recovery of damages sustained by 
reason of the violation of the statute, and making 
telegraph companies liable for special damages oc- 
casioned in transmitting or delivering dispatches, 
in determining the quantum of which, grief and 
mental anguish may be considered. 


An application for a charter by the First Church 
of Christ, Scientist, was refused recently by Judge 
Arnold, in the Common Pleas Court, Philadelphia. 
Judge Arnold said, in his opinion: “The charter 
applied for in this case covers a double purpose — 
a charter and a business. We have power to 
grant a charter for a church, but we have no 
authority to grant a charter for a corporation for 
profit, that is, a business corporation.” The court 
quoted from the text-book of Mary Baker G. 
Eddy instructing Christian Scientists to sell and 
circulate the publications of Mrs. Eddy, failure to 
do which shall be sufficient cause for expulsion 
from membership in the church. “This shows,” 
says the court, “that the so-called church is a cor- 
poration for profit, organized to enforce the sale 
of Mrs. Eddy’s books by its members, which is a 
matter of business and not of religion. As the 
courts have no power to charter such a corpora- 
tion, the application for a charter is refused.” 


The existence of the General Term of the City 
Court of the city of New York terminated Septem- 
ber 30, in accordance with the provisions of an act 


passed by the last session of the Legislature. 


When the General Term of the court met re- 
cently, Judge McCarthy presiding, Max Altmayer 
was recognized, and addressed the court at length 
It was created, he said, 
in 1787, and reconstructed in 1797. Again, in 1804, 
there was a change, the governor being directed 
There was another 
change in 1807, the powers of the court being in- 


on its origin and history. 


to appoint eight members. 


| creased. In 1819 it was made the Marine Court, 
| and in 1846 the office was made elective. Among 
| those who served on the bench of the court were 
| A. A. Phillips, Charles C. Birdsall, Arba K. May- 
'nard, Florence McCarthy, A. J. Dittenhoefer, 
| Michael C. Gross, Henry Alker, Edmund L. 
Hearne, George M. Curtis, George Shea, Philip J. 
Joachimson, William H. Tracy, Alexander Spauld- 
ing, David McAdam, Ernest Hall, Edward F. 
Browne, Granville P. Hawes, James P. Sinnott, 
Charles J. Nehrbras and T. P. Hyatt. The name 
of the Marine Court was changed to the City Court 
in 1882, and its jurisdiction was increased. In 1894 
the constitutional convention enacted a provision 
allowing the General Term of the City Court to 
remain in existence, and it had the distinction of 
being the only court in the State that had the right 
to have appeals from its own judgments and orders 
reviewed from its own appellate bench. This con- 
tinued until the passage of the act of 1902, which 
provides that after the September term all appeals 
from the City Court shall be heard directly in the 
first instance by the Supreme Court, Appellate 
Division, of the First Judicial Department.— New 
York Times, September 30. 





On January 2, 1900, Governor Roosevelt as- 
| Signed Justice Werner, now the Republican nomi- 
| nee, to the Court of Appeals bench. The occasion 
\for the appointment arose from the overcrowded 
| condition of the Court of Appeals calendar. A 
constitutional amendment was adopted at the 
election of 1899, giving the Governor power to 
assign four justices of the Supreme Court to sit 
on the Court of Appeals bench to assist the judges 
of the higher court. The promotion did not create 
a vacancy in the lower court, as Justice Werner 
will ultimately return to his former duties if he 
fails of re-election in November. The new amend- 
ment permitted the assignment of four judges, but 
the Court of Appeals judges informed the Gov- 
ernor that three would be sufficient. The other 
two judges promoted were Judson S. Landon, of 
Schenectady, and Edgar M. Cullen, of Brooklyn; 
the latter was a Democrat. The Court of Appeals 
is composed of a chief judge and its associate 
judges, and there have been nine associate judges 
for two years past. All of the judges of the present 
court sit for the first two weeks, then three of the 
associate judges go off the bench for the purpose 
of writing opinions and their places are taken by 
the new judges. At the end of two weeks more 
the three more original associate judges go off, 
they having sat four weeks, and their places are 
taken by three judges who first went off. At the 
end of six weeks the court takes a week’s recess 
and this has been followed for last year and this 
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year. In every seven weeks the court sat six 
weeks and each judge served four weeks on the 
bench and had three weeks in which to write opin- 
ions. Formerly the court remained in session four 
weeks and then took a recess of three weeks. The 
new plan will be continued in practice until the 
end of the year. There were 880 appeals pending 
before the Court of Appeals when these three tem- 
porary designations were made. It is estimated 
that the enlarged court will be able to clear the 
calendar at the end of the present year. 


On Thursday, September 18, 1902, the Governor 
appointed Norris S. Barratt, Esq., who had already 
been nominated by both the Republican and Dem- 
ocratic conventions for judge of Court of Common 
Pleas, No. 2, for the full term, to fill Judge Penny- 
packer’s unexpired term, says the Philadelphia 
Legal Intelligencer. Mr. Barratt was born August 
23, 1862, studied law in the office of Christian 
Kneass, Esq., and afterwards under Lewis Massey, 
Esq., and was admitted to the bar in 1883. In 
1891 he was appointed one of the assistant city 
solicitors, a position which he filled with energy 
and ability, and in which he made many friends 
by his uniform kindly treatment of all having busi- 
ness with him in the department. He apparently 
regarded himself as a public servant, and was 
possessed with a periectly honest desire to make 
himself useful, a view of his position which was 
very keenly appreciated by many of his profes- 
sional brethren who were brought in contact with 
him while he remained in the city solicitor’s office. 
In January, 1902, he was appointed first assistant 
district attorney. Mr. Barratt is well known as a 
man of high character, energy, large common 
sense, admirable judicial temperament and decided 
business capacity, and there would seem to be 
every reason to believe that his selection will prove 
eminently satisfactory to the bar, and that he may 
develop judicial qualities of a high order. 


a 
English Rotes. 


Mr. Hawkins, the late tipstaff at the Law Courts, 
when he died from cancer was engaged (says the 
London correspondent of the Sheffield Daily Tele- 
graph) in writing his reminiscences, with special 
regard to a number of famous arrests he had made. 
Mr. Hawkins was the last of the tipstaffs. He had 
been appointed to supersede a tipstaff who, while 
enjoying the favor of the judges, had been so care- 
less that he allowed five or six prisoners to escape 
at different times. The appointment was worth 
£140 a year, and carried with it a room at the Law 
Courts. Now that it is abolished, when any person 
is ordered into custody by the judges one of the 
silver-capped officials of the court takes him in 





charge, and carries him off to Holloway. Many 
strange experiences have been connected with the 
ancient office of tipstaff and a volume of reminis- 
cences would undoubtedly be interesting. 


A day or two ago, at the Old Bailey, counsel, who 
had been prevented by indisposition from being in 
court when his client was arraigned, but arrived 
just when the trial was concluded (luckily, to the 
satisfaction of the defendant), modestly remarked: 
“Perhaps I have saved my client from conviction 
by not defending him.” This recalls (says the Pall 
Mall Gazette) the story of a witty barrister, who 
was asked on returning from circuit how he had got 
on. “Well,” was the reply, “I saved the lives of 
two or three prisoners.” “Then you defended them 
for murder?” “No,” was the rejoinder, “I prose- 
cuted them for it.” 


Although enjoying all the benefits of a written 
Constitution, the United States possess likewise, 
similarly to ourselves, numerous unwritten rules on 
questions of government which Republicans and 
Democrats alike religiously observe, says the Law 
Times. As is well known, the precedent set by 
Washington of refusing to be nominated for a third 
term as president has been followed ever since, 
although a half-hearted attempt was made to set it 
at nought for the special benefit of General Grant. 
Washington considered it inexpedient and undemo- 
cratic that one man should hold the highest office for 
a lengthened period, and his views on the subject 
have met with the general approbation of his 
countrymen. In other ways, too, the Americans 
have taken care to prevent any “divinity” from 
hedging their presidents; for example, they have 
always declined to allow the effigy of their chief 
magistrate for the time being to appear on their 
postage stamps. A person who has held the presi- 
dential office must have been dead for a decent 
interval before he attains this posthumous honor. 
Thus we find that the late President Harrison, whose 
little book on the Constitution of the United States 
is an admirable introduction to all that pertains to 
the government of his country, is only now to reach 
this dignity, it having been determined to print his 
head on certain denominations of the stamps which 
in extraordinarily large numbers have just been 
contracted for by the United States post-office. 


A congress, under the auspices of the International 
Literary and Artistic Association, will be held 
shortly at Naples. The program is long, and many 
special reports, interesting to men of letters, 
have been prepared. Of these (writes a corre- 
spondent of the Morning Post) the principal deal 
with the question of copyright in the United States 
and the printing there of works by foreign authors, 
and with the much discussed subject of the duration 
of authors’ rights and the rights of the paying public. 
in regard to these matters there are crying griev- 
ances which look for remedy. According to the 


law of the United States, on the day of publication 
in the country of its origin two copies of each book 
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must be delivered at the office of the librarian of 
congress in Washington, such copies to be printed 
from type set up in the United States, otherwise the 
book will remain unprotected. Again, in regard to 
the rights of authorship, the law which permits the 
heirs of a deceased author to enjoy the fruits of his 
toil for a limited term of years merely is manifestly 
unfair. With the law as it is it is only natural that 
writers should prefer the temporal power of hauling 
jn guineas, to the abiding certainty of working for 
guineas in the future which will swell any but the 
family pocket. 


The practice of Judge Shortt, who never hears a 
solicitor without a gown, will, says the St. James’s 
Gazette, call to the legal mind many odd customs 
which still linger at some courts. It is said—and 
it was certainly the case within the last ten years — 
that the judges attending the Newcastle Assizes are 
still waited upon by the mayor and corporation at 
the end of their session and presented with a “ piece 
of money” to buy a dagger to defend themselves 
from the Scots who “much and often infest the 
border country.” No Scotsman, so far as one knows, 
has ever protested against the libellous perpetration | 
of this relic of medieval custom, but a witty judge | 
who received a coin of James I from the mayor | 
some years ago, took occasion to doubt whether 





whether daggers for the protection of his suite could 
be purchased in Newcastle, and whether the coins 
given him were legal tender. One of the little worries 
of the Newcastle corporation is in the buying up of 
these “ pieces of money.” 


There was a rather interesting case tried at the 
Central Criminal Court on Saturday last, in which 
finger-prints were given in evidence in order to 
connect a prisoner with the crime with which he 
was charged, says the Solicitor’s Journal. A house 
had been entered by burglars, and some billiard balls 
stolen. One of the burglars had left imprints of his 
fingers, and a particularly plain imprint of his left 
thumb, on the newly-painted window sills. Sergeant 
Collins, an expert in finger prints, took photographs 
of the prints, and, on examining them with some 
prints in the possession of the police of the prisoner’s 
fingers, he came to the conclusion that both were 
from the same hand. The jury were shown en- 
larged photographs of the three prints —that taken 
some years ago and preserved amongst the records 
at Scotland Yard; that taken from the window-sill 
of the house which was broken into, and that taken 
in prison on the 30th of August. It was stated that 
no two individuals ever had the same finger marks; 
that the corrugations on the human digits never 
altered from youth to old age; and that they were 
to be found after death, and even thousands of years 
after death, if decay had been prevented, as in the 
case of the Egyptian mummies. For facilitating 
reference, the finger prints of criminals were 
divided and subdivided into various classes and 
sub-classes, each known by a separate name, and so 








arranged that experts could not possibly confuse 
the one with the other. Thus, if Sergeant Collins 
had brought to him a finger print which he had 
never seen before, he would know at once to what 
division and subdivision it belonged, and could at 
once proceed to a particular pigeon-hole, where he 
would be certain to find the identical print if it was 
among the records at all. On this evidence mainly 
the prisoner was convicted. The practice of taking 
finger prints for the purpose of identifying habitual 
criminals was, we believe, one of the methods intro- 
duced by M. Bertillon and adopted in France, and 
it was stated at the trial that it had been extensively 
practiced in India. One does not hear much of the 
practical results of section 8 of the Penal Servitude 
Act of 1891, which enables the Secretary of State 
to make regulations for the measuring and photo- 
graphing of all prisoners who may for the time being 
be confined in any prison. In France, for the pur- 
pose of measurement, the criminals are divided into 
three classes—short, middle-sized and tall—and 
each of these classes is subdivided into three sub- 
classes according to the measure of the head, and 
again into sub-classes according to the dimensions of 
the fore-arm, the length of the left middle finger, the 
length of the left foot, and the length of the little fin- 


| ger. It is said that only once in 100,000 cases do two 


| persons correspond in all these dimensions, and then 
the Scots had been troublesome on the borders lately. | 


| there comes in, in aid of identification, the color of 
the eyes, which is carefully recorded. Notwith- 
standing the statements made at the recent trial, 
|this appears to be a somewhat safer method of 
| identifying an habitual criminal than the mere im- 
| pression of a thumb. 


Judges are not often to be caught by flattery, says 
the City Press. A certain offender found this out to 
his cost when appearing before Sir Ralph Littler. 
When the case against him had closed, and he was 
asked whether he had any defence to make, he 
responded by handing in a lengthy statement, in the 
course of which he expressed gratification at the 
honor conferred on Sir Ralph by his majesty, and 
delicately alluded to the fact that in the good old 
days it was the practice for the recipients of the 
King’s favor to show their gratification by dis- 
tributing largesse. A lenient sentence, he added, he 
would regard as an equivalent in the present case. 
Sir-Ralph, unfortunately for the accused, did not 
appreciate the subtlety of the argument, and 
promptly passed a sentence characterized rather by 
severity than by the lenience so artfully pleaded. 


a Sone 
Bumorous Side of the Law. 





“Never cross-examine an Irishman,” advised a 
prominent lawyer. “ Yes; I’m speaking from experi- 
ence,” he continued. “The only witness who ever 
made me throw up my hands and leave the court 
room was a green Irishman. A shunter had been 


killed by an express train, and the widow was suing 
I was engaged by the railway com- 





for damages. 
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pany, and had a good case, but made the mistake of | State in a case of larceny, in which Mr. Howey 
trying to turn the main witness inside out. client entered a plea of mistaken identity. 

“In his quaint way he had given a graphic descrip-| It took three days to try the case, and notwith. 
tion of the fatality, occasionally shedding tears and| standing this fact the jury had been deliberating 
calling on the saints. Among other things, he swore | upon their verdict less than five minutes when they 
positively that the locomotive whistle was not/ returned to the court room. The unusual rapidity 
sounded until after the whole train had passed over | with which the jury returned to the court room ing 





his departed friend. Then I thought I had him. 

“*See here, McGinnis,’ said I. ‘You admit that 
the whistle blew?’ 

“* Vis, sorr; it blew, sorr.’ 

“* Now, if that whistle sounded in time to give 
Michael warning, the fact would be in favor of the 
company, would it not?’ 

“* Vis, sorr; and Mike would be testifyn’ here this 
day.’ 

“The jury giggled. 

“* Never mind that. 
you would like to help his widow; but just tell me 


now what earthly purpose there could be for the | 


engineer to blow that whistle after Mike had been 
struck?’ 

“*T phresume thot the whistle wor for the nixt 
man on the thrack, sorr.’ 

“The widow got all she asked.” — Answers. 


It was several years ago, while Assemblyman 
James T. Rogers was a struggling young attorney at 
the Broome county bar, that he was engaged to 
defend an Irishman who was indicted on the charge 
of murder. 

That was before the young lawyer ever dreamed 
of sitting in the Albany “House of Commons” or 
had aspirations for the speakership of the assembly. 
He accordingly took the Irishman’s case on payment 
of a retainer of $100 and the understanding that $200 
more was to be paid if the fellow was acquitted. 

The young attorney secured an acquittal on the 
ground of temporary insanity at the time the crime 
was committed. It was several months before he 
saw his client again. Meeting the Irishman on the 
street one day he stopped him, when the following 
conversation followed: 

“Well, Pat, isn’t it about time you paid me that 
ether $200? ” 

“Faith, an’ what two hoonderd is thot?” 

“Why, the $200 that you promised to pay me for 
saving your worthless neck.” 

“Sure, an’ did Oi promise thot; 
ramimber? ” 

“Why, Pat, you know you promised it.” 

Pat scratched his head in perplexity for a minute, 
then looked up with a beaming smile as he outlawed 
the claim with the explanation: 

“Oh, well, but ye know Oi was crazy thin.” — 
N. Y. Times. 


Oi edon’t 


Among the many stories that are going around 
about the late William F. Howe is one that relates 
to an experience that he had with Maurice B. 
Blumenthal when the latter was assistant district 
attorney in this county. The two lawyers had 
appeared respectively for the defendant and the 





You were Mike’s friend, and | 


| case which had taken several days to try astounded 
| the lawyers, and Blumenthal good-naturedly wagered 
|a box of cigars with Howe that the verdict would 
| be in favor of defendant. 

| Just then the presiding judge asked of the jury 
| the formal question: 

“Gentlemen of the jury, have you agreed upon 
_a verdict?” Upon which the foreman of the jury 
| responded : 

| “We have.” 

The judge then asked: 

| “Gentlemen of the jury, what is your verdict?” 

| The foreman then responded: 

| “Your honor, six of us have agreed that the de- 
| fendant is guilty and six of us have agreed that the 
| defendant is not guilty, and we remand the defend- 
| ant to the mercy of the court.” 

| Amid the laughter and consternation in the court- 
room that followed this announcement the court 
ordered the jury back to redeliberate, but after four 
hours they reported their inability to “change the 
verdict,” and they were then discharged—N. Y. 
Times. 


During a severe rain storm, the six-year-old son 
of an Albany lawyer heard his mother express fear 
that the heavy hailstones beating against the window 
panes would break them. The youngster earnestly 
said to her: “Don’t worry, mamma; God does it, 
and if He breaks the windows you can sue Him for 
damages.” The above is an actual fact.— Albany 
| Argus. 





| A New Hampshire judge has in his possession the 
| following letter sent to him by an old farmer who 
| had been notified that he had been drawn as a juror 
| for a certain term of court: 

| Deer Jedge-—HI got your letter tellin’ me to come 
|to manchester an’ do dooty on the joory an’ i rite 
you these fue lines to let you know that you'll have 
to git some one else for it ain’t so that I kin leave 
home now. I got to do some butcherin’ an’ sort 
over a lot of apples just about the time the joory 
will be settin’ in your court. Si Jackman of this 
town says that he would soon as not go, fer he ain't 
nothin’ else to do jest now, so you better send fet 
him. I hate the worst way not to oblidge you, but 
it ain’t so I kin at present. Ennyhow I ain't much 
on the law, never havin’ been a jooryman ’ceptin’ 
when old Bud Stiles got killed by the cars here some 
years ago when I was one that sat on the boddy with 
koroner. So you better send for Si Jackman, for he 
has got some kin in manchesster he wants to vissit 
anyhow, and he’d be willin’ to go fer his car fare 
there and back. Ancer back if you want Si- 
Lippincott’s. 
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